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ER RAT A. 


Tur reader is requeſted to ſtrike out the three laſt 
lines in page 61 beginning ** But if he has know- 
« ſedge,” &c. and inſtead thereof to inſert at page 
64 immediately before the third diviſion of the ſe- 
cond chapter theſe words, In the caſes referred to 
this diviſion it is taken for granted that the contract 
« would have been uſurious, if the lender had had 
knowledge of the miſtake at the time of lending his 


« money,” 


Ix page 75 ſix lines from the bottom, ſtrike out the 
words“ the ſame of goods ſold above the market 
« price:” with the references to 1. 44. and 2 Vez. 
being a caſe of exorbitance of price inſerted by miſtake 
in a paſſage where the author is treating of inadequacy 
of price. 
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SURY may be defined to be, the 
taking or contracting for exorbitant 
intereſt for the forbearance of the prin- 
cipal. Sometimes the thing taken or con- 
tracted for is ſo called, in which ſenſe 
vſury and intereſt are nearly ſynonymous, 
and differ only in the quantum of the com- 
penſation, which is to be paid for the uſe 
of the principal, the former implying that 
it is exorbitant, the latter that it is Zawful. 


Taz word uſury is ſaid to derive its ety- 2 7,p. gg. 
mology from ſu and rg the uſe of money. 3 f. 15 1. 
It muſt not however be hence underſtood 5 A. 7. l. 
that uſury can exiſt only in pecuniary 
tranſactions: the taking of uſe for other 
things, as well as money, come within the 

B : notion 
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8 On Uſury, 
Chap. I. notion of uſury. That term has ſome- 
— 

Ames been uſed in a more extenſive, though 
leſs proper ſenſe, to include every ſpecies 


of extortion, or vpprefſion unger colour 
of right. ; 


Tur dia of 3 for * 
uſe of money hath exiſted from the earlieſt 
antiquity, as is evident from ſeveral pal- 
ſages of 4cripture, but its preſent preva- 
lence as an eſtabliſhed trade, which is 
almoſt univerſal, may be attributed to 
commerce. In the time of primeval ſim- 
plicity, when the principal occupations of 
mankind were attendance on their cattle, 
and the cultivation of their lands, there was 
little neceſſity for credit: and conſequently 

contracts for borrowing and lending at 
intereſt, were ſeldom reſorted to. When 
mankind were in this ſtate, it is no won- 
der that to ſome nations uſury was un- 

| known, according to the relation of Tacitus 
reſpecting the ancient Germans (a). The 

- neceſſity” of borrowing and lending at in. 
tereſt increaſed i in F piyportion to the exten- 
ſion 


— 
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(a) Fans agitare, et in ufuras extendere, 1gnotwn- that 8 
Tac. de mor. Germ. c. 3. legalit) 


On Ufury, 
ſion of commerce; it being found that 
commerce could not be carried on without 


credit, and that credit could not be ob- 
tained without compenſation. 


Ir was formerly much doubted by the 
learned, whether the taking of intereſt was 
lawful in point of conſcience ; the objec- 
tions to Its legality being, that it was 
prohibited both by the ſcriptures, and by 


the natural law, according to a propoſi- 


tion, ſuppoſed to be laid down by Ariſtotle, 


that money is naturally barren, and to 


make it breed money is prepoſterous, and 
a perverſion of the end of its inſtitution, 
which was only to ſerve the purpoſes of 
exchange, and not of increaſe, 


Taz anſwers, which have been given to 
theſe objections, are, that the prohibirion 
by the Moſaical law was a political, not a 
moral precept,—that it contained only a 
partial, not an univerſal reſtriction of 


uſury z for though it could not be denied p,,, 23. +: 


that the Jews were expreſsly prohibited by 


the divine law from taking intereſt of their. 


brethren, the ſame paſſages, which declared 
that to be illegal, expreſsly recognized the 
legality of accepting it from rangers. And 


19, 20. 


B 2 as F 
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Palm. 292. 


Dn Utury, 
as to the ** ſuppoſed to be given by 


Ariſtolle, and deduced from the natural 
barrenneſs of money, it has been obſerved, 


that the ſame might with equal force be 


alledged of houſes, which never breed 


houſes, and twenty other things, which 


nobody doubts it is law ful to make profit 


of by letting them to hire: and that though 


money was originally uſed only for the 
purpoſes of exchange, yet the laws of any 


ſtate might be well juſtificd in permitting 


it to be turned to the purpoſes of profit, 
if the convenience of Society, (the great 
end for which money was inſtituted,) 
ſhould require it. | 


Usvnv was in ſome degree prohibited 
by the common law; but the authorities, 


differ as to the extent of that prohibition. 
Some hold that all uſury whatever was 


forbidden by the common law. Others 
ſay that it was unlawful for Chriſtians to 
take any uſury; but that it was permitted 


to Fews, On the contrary it is ſaid by 
Lord C. B. Hale that Jewiſh uſury was pro- 


hibited at common law, being 40 per cent. 


and more, but no other: and it was alſo 


faid by Lea C. J. that the uſury condemned 


by the common law, was the common 
be 


*. 


" 1 * . a 1 
trade of biting uſury, ſuch as was that of Chap. 1, 
OO oat eee, "bk ara 1 


/ 


grees of uſury, and conſider it as a moſt 13 Elie. c. 8. 


unconſcionable and ſinful practice. When 21 Jac. 1. 


biſhops would not at firſt agree to it, for 2 N Rg. 
the ſole reaſon that there was no clauſe 
which diſgraced uſury, as in former ſta- 

tutes, and then the clauſe at the end of 5 
that ſtatute, was added for their ſati. 


Tux puniſhment of uſury has been Ws: vu 
nerally very ſevere, both by our law, and Os 
the laws of other countries. It was pu- 
niſhed by the ancient Roman law more pra: Ci. 
rigorouſly than theft; the puniſhment of L 128. 
theft was only a forfeiture of double the 
value of the thing ſtolen; in uſury the 5 
eriminal was condemned in a quadruple 
penalty (5). The French law was more Domat Civ. 
ſevere. For the firſt time the uſurer was 47 
puniſhed by a public and ignominious ac. 
B 3 know- h 
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7 f 7 

(b) Majores neftri fic habuerunt et ita legibus poſuerunt, 

furem dupli condemnari, fancratorem quadrupili; Marc. 
Cato de re ruſtica, 


Severai ancient ſtatutes prohibit all de- 5& 6 E4. 6. 


the ſtatute of James the iſt was made, the Per Doder idge 


faction. | 1 


— 


Chap-I. knowledgement of his offence, and was 
* baniſhed. His ſecond offence was capital, 
3 Inf. 152. and he was to be hanged. The puniſh- 
| ment of uſury by the common law was 
| not always the ſame; but was varied in 

4 fe . different reigns. It was ordained by the 
; „ laws of King Alfred that the chattles of 
4 16. vſurers ſhould be forfeited to the King, 
| +» their lands and inheritances ſhould eſcheat 
to the Lords of the fee, and that they 
ſhould not be buried in the ſanctuary. By 
the laws of Edward the Confeſſor the uſurer 
forfeited all his ſubſtance, and was out- 
lawed. In the time of Glanville, (whoſe 
_ treatiſe on the laws of England was written 
in the reign of Henry 2.) the uſurer on his 
death forfeited all his goods and chattels 
to the King, his heir was diſinherited, and 
the inheritance eſcheated to the Lord of 
Brad. lib. 3. the fee. And one article in the charge of 
216, 117- Juſtices in Eyre was, to inquire of de- 
ceaſed Chriſtian uſurers, what goods they 
had, and in whoſe poſſeſſion they were. 
It appears alſo by the Ancient Dialoput of 


2 Roll; Rep. the Exchequer, that the goods of uſurers 
240. were in the charge of each Sheriff, who 
was accountable for them to the King; for 

It is there ſaid that the Sheriff was charged 

to inquire after three things, — 1ſt. the 

FR 82 — 
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On Utury. 
goods of felons, —2ly. treaſure FRET 
adly. the goods of uſurers for manifeſt 


S 
ufury and uſury is there {ai t 50 4. 1 
nifeſt ! it is manifeſted. | 85 | 


Tur n of thy b in Le l 
of uſury will not appear extraordinary, 
when the reaſons for fuch ſeverity are con- 
fidered. | The Roman law, in this reſpect, 


was grounded on reaſons of ſtate; At Rowe © is 


uſury is ſaid to have been one of the moſt 
frequent cauſes of ſedition and diſcord: (c). 
For the ſame reaſon it was that the French Domar Civ. 
aw extended the puniſhment of uſurers L 128. 
even to death. And Dr. Wilſon is ſo "irs 

yeterate againſt uſury, as to recommend 

the puniſhment of death. For my part” 

(ſays he) *I will wiſh ſome penall lawe of 5. 37. 
death to be made againſt thoſe Uſurers, 

ag well as againſt theeves or murtherers,, 

u for that they deſerve death much more 
than ſuch men doe; for theſe Uſurers 

4 deſtroĩe and devour up not onlie whole 


> _—_ but alſo whole ARR and _ 
| * 4 &« doe ' | * * 


— * * 4* 1 + * _ © ha * 


(e) Sine vetuf urbi frucbrs mation : „ u 
N 3 


* 


8 
Chap. L. 
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$ Int. 151. 


Palm. 292, 
| 5 Kal. 
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On Uſury?. 
doe with them.” Like this Was Cato's 
opinion of the ill effe&s. of uſury : Cicero 
tells us, when Cato was queſtioned reſpect. 


ing the nature of uſury, his only reply: 
was, what is murder? (d). In our law 


uſury was puniſhed by forfeiture of goods, 
becauſe, (as by the old Roman law,) it 


was treated as an aggravated ſpecies of 


theft, and that was the manner in which 
theft was puniſhed. Thus in the Parlia- 
ment Rolls in the time of Henry 3. this 
reaſon is given, quia committendo uſuram 
uſurarius furtum committit, et ſuper hoc eſt 
convifius, catalla et terre uſurarii, ficut ca- 
talla . ſunt 7 Ku. | | 


Bur "i the common as the puniſh- 


ment of uſurers was not confined to their 


property; but their perſons were ſometimes 
liable to it. Uſury was held to be an in- 
dictable offence, and in the times of Ed. 1. 
Ed. 2. and Ed. 3. many commiſſions were 
granted by the King to inquire of Chriſtian 
uſurers, and many were indicted before 


the — in Eur, and found guilty, 
ſome 


„ͤ»„ 


6% Cum ille, qui queſfierat, dixifet quid femerari ? 
tæm Cato, quid hominem ( inquit ) occidere ? * 
4b. 2. in fone, 


ſome of whom were pardoned, on condi- Chap. L. 9 
tion that they did not afterwards take * . 3 
uſury, and others not. And uſurers were ay _ 3 
amenable to the Sheriffs tourn. But it . vic. 
appears by Glanville that in his time an ble. - of 
uſurer was not liable to be convicted dur- . 16. ; 
ing his life time; and that, even after he 

had been guilty of uſury, he was permit- 

ted to expĩate his crime by penitence, and 

diſcharge himſelf from thoſe forfeitures 

which would otherwiſe have accrued by 

his death 1 Let wy mm here al- 


* 0 . | luded 


p — 


(e) Uſurarij vero omnes res, (five teftatus ue in- 


teftatus deceſſerit,) domini regis ſunt, vivuf autem non 


Ds ren ons W-S 


3 


folet aliquis de crimine appellari, nec convinci. Sed, in- 1 
ter cateras regias inquifitiones, ſalet inguiri et probari - | . 


aliguem in tali crimine deceſſiſſe, per duodecem legales bo- 
mines de wicineto, et per eorum ſacramentum. uo probato : 
in curid, omnes res 2 et omnia catalla, que fuerunt x A 
Mur ufurarii mortui, ad uſus domint reyis capientur, © | 
fenen guemcungue inveniantur res ills. ' Heres quoque 
Mar, hae eddem de cauſd, exberedatur, ſecundum jus 
regni, et ad dominum vel dominos revertetur hereditas, | „ 
deiendum tamen, quod fi quis aligus tempore uſurarius x 1 | 
fuerit in vita fad, et ſuper hoc in patrid publice defamas= | * 
tus, fi tamen a delicto ipſo ante mortem ſuam deſtiterit, et * bi 
fenetentiam egerit,. po mortem if/eus, ille vel res ejus lage 
ufurarii_minime cenſebuntur. Oportet conſtare, quod 
ufurarius decefſerjt aliquis, ad , hoc, ut * an fuan de 
mee 


* 
Chap. I. 
wn 


_ exempted him; becauſe it ſeems to hade 


rers before Juſtices in Eyre, ſeem to have 


Rot. Parl. 
15 Eg. 3. 24. 


20 Hen. 3. 
c. 5. 


luded to, was perhaps more ſevere to the 
uſurer, than the penalties from which it 


conſiſted in making a return of the fruits 
of his oppteſſion. 


- Invzrn- the Eccleſiaſtical Court was the 
proper tribunal for puniſhing uſurers at 
common law, and the convictions of uſu- 


been (as it is expreſſed in the complaint 
of the clergy in the time of Edw. 3d.) an 
encroachment againſt the law of the holy 
Church, and of the land. 
Taz puniſhment of uſury by ancient 
ſtatutes was. not. milder than that of the 
common law. The firſt ſtatute in which 
the word uſury occurs, is the ſtatute of 
Merton, which enacted that © from thence- 

« forth uſury ſhould not_run againſt any 
« being within age, from the time of the 
« death of his anceſtor, (whoſe heir he 
«© as,) unto his lawful age ;” but this 
cannot be numbered among the ſtatutes 
againſt 


— 1 


— _ — * 


aftriarie, pet mortem ipfius judicetur, et de rebus ipfius, 
tanguam de rebus wſurarii, diſponutur. Glanv. libs;7+ 
c. 16, 4 


On Uſury, 
againſt uſury, when taken in its legal ſenſe. 
This ſtatute is ſuppoſed by ſome to have 
been made againſt Jewiſh uſury, but Lord 
Coke's expoſicion ſeems the beſt, that it was 
intended to apply to caſes where penalties 
were reſerved for the default in payment, 
of a Debt, or performance of ſome duty, 
the reſervation of which was called uſury 
in that large and extenſive ſenſe in which 
the word was ſometimes uſed; and the 
object of the ſtatute was, to protect per- 
ſons againſt thoſe penalties, who were 
within age, and to whom no default could 
be attributed. As where the King gave 


land to another, reſerving a rent payable 5 


at a feaſt certain, and in default of pay- 
ment, that he ſhould double the rent for 
every default, and afterwards the grantee 
died leaving an infant heir; he ſhould not 
be charged with double rent: or where a 
penalty was impoſed for making default 


in payment of money due on bond; the 


heir was liberated from the penalty by his 
nonage (f). This kind of uſury materially 
differed 


— 


nnn... 


(f) But ſee Plowden on uſury (125. ), where 2 Inf. 
89. is cited, to prove that the far, of Merten could 
only extend to the Jews. In the paſſage referred to 
Lord 


11 
— I. 


4. 5. 


| differed from what was wg and legally 


fo called. It was not unlawful to reſerve 


a penalty for nonpayment of a debt or 


rent, and if defaulr was made ſuch penalty 
might be recovered by legal means. And 
this kind of uſury is conſidered by the 
ſtatute as lawful, the ſtatute having pro- 
vided that the © principal debt with the 
« ufury which was before the death of his 
« anceſtor ſhould not remain :” And the 
ſtatute does not fix any penalty upon thoſe 
who act contrary to it, nor does it contain 
any of thoſe terms of opprobrium, with 
which ufury was deſcribed by the legiſla- 
ture and Judges, when they contemplated 
it in its legal ſenſe. On the contrary uſury 
in its ſtri& or legal ſenſe was always con- 
fidered as unlawful : the uſurer might be 
puniſhed :- and the payment of the uſury 
or intereſt could not be inforced by a legal 
remedy; for even at common law an action 
on an uſurious contract could not be ſup- 
ported. The firſt ſtatute, which was penal 
againſt uſurers, was the 15th of Edu. 3d. 
Stat. 1. Which declared that the King 

ſhould 


— 


Lord Cole mentions that as the expoſition of others; 
but that, which he laſt adduces, is his on opinion, 
and agrees with 1 Inf, 246 6, 
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ſhould have conuſance of uſurers after 


their deaths, and impowered the ordinary 
to compel them by eccleſiaſtical cenſures 
to make reſtitution of what they had ſo 
unconſcienciouſly extorted. And although 
this ſtatute was repealed by another made 
in the ſame year, that repeal was not ow- 
ing to it's ſeverity againſt uſurers, but was 
thought neceſſary, becauſe the former ſta- 
tute was not made by the King's free will, 
as appears by the preamble of the latter 
act. Subſequent ſtatutes were ſtill more 
rigorous, Two ſtatutes againſt uſury 
paſſed in the reign of Henry 7th. The 
zd. Hen. 7. c. 5. impoſes on uſurers a pe- 
nalty of 100. one half to the King and 
the other to the informer, and alſo reſerves 
to the church the puniſhment of correction 
of their ſouls, according to the laws of the 
ſame. The ſame ſtatute c. 6. ſuhjects the 
lender to a forfeiture of the value of the 
principal, and diſables the brokers from 
ever acting again, and makes them liable to 
forfeit for every default 204. and to half a 
year's impriſonment, one half to the King, 
and the other to the informer, and alſo 
directs that they ſhall be puniſhed by the 
Pillorie, or otherwiſe to their open rebuke 
and ſhame, The 13th Hen. 7. c. 8, ſub- 
f jects 


Chap. I. 


15 Ed. 3. 
Stat. 2. 
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— 


- — 
> # " . 3 
On 
O on 
* 


of the value of the property, which was 
the ſubject of the bargain, one moiety of 
which forfeiture is directed to go to the 
King, and the other to the informer, and 
reſerves to the ſpiritual juriſdiction their 
lawful puniſhments in every cauſe of 
uſury. 5 
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CHAPTER IL. 
What Contracts are Uſurious. 
| HE ancient laws relating to uſury 
tended more to increaſe than to 


repreſs its practice. Their inefficacy oc- 
caſioned the making of the ſtatute of 37 


Hen. 8. c. 9. By this ſtatute all former S.. 1. 


acts ſtatutes and laws concerning uſury, 


and all penalties and forfeitures for the 
ſame, are made void; ſo that, (as Lord 


15 


Coke concludes,) neither the common law 3 Ef. 152. : 


nor any ſtatute made previouſly to that of 


Hen. 8. (except the eccleſiaſtical juriſdic- 
tion in caſes of uſury, which is ſaved by 
the ſtatute of 13 Eliz: c. 8 Sed. 9,) is now 
in force (a). The principal ſtatutes now 

nin 


ta) Mr. Plotuden in his late treatiſe on uſury (p. 63. 
attempts to prove, that uſury is at this day an offence 
and puniſhable at common law, as it always was. 
And that author is ſo firm in his opinion as to ob- 
ſerve (p. 62.) that he ſhould ſay poſitively without 
hefitation, that the common law of uſury at this 
moment exiſts in its full extent, except as to thoſe 
inſtances where it has been expreflly altered by ſub- 

| | ſting 
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| 
| 
| 
| 
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in force, which--relate to the ſubje& of 
uſury, are the before mentioned ſtatutes 
| | of 


— 


— — 


| oY & | 
fiſting ſtatutes, were it not for the authority of Lord 


Coke. 


The author of that treatiſe next enters into an ex- 


poſition of the act of Hen. 8, the preamble of which 


be obſerves (p. 64.) ſpeaks too clearly of itſelf to 
need a comment. Where before this time divers 
« and ſundry acts ſtatutes and laws have been or- 
« Jained had and made within this realm, for the 
« avoiding and puniſhing of uſury, being a thing 
« unlawful, and of other corrupt bargains ſhifts and 
«« chevizances, which acts ſtatutes and laws been fo 


4 obſcure and dark in ſentences words and terms, 


«« and upon the ſame ſo many doubts ambiguities and 
«« queſtions have ariſen and grown, and the ſame acts 
« ſtatutes and laws been of ſo little force and effect, 
that by reaſon thereof little or no puniſhment hath 
te enſued to the offenders of the ſame, but rather 
«« hath encouraged them to uſe the ſame.” He thinks 
that the words of repeal are concluſive againſt Lord 
Coke's opinion Viz. the ſaid acts ſtatutes and laws 
« heretofore made of or concerning uſury ſhifts cor- 
ce rupt bargains and chevizances, and all pains for- 
« feitures and penalties concerning the ſame,” which 
he obſerves refer to and ate co-extenſive with the 
words of the preamble ** ſundry acts ſtatutes and 
« laws ordained had and made within this realm for 
« the avoiding and puniſhing of uſury.“ Hence Mr. 
Placuden concludes that theſe acts ſtatutes and laws 
muſt be written laws; for that to them alone is ap- 


plicable any obſcurity in ſentences words and terms. 
That 


tences 
of dout 
ſatute 


Me. 
tions, © 


3.4 On Uſury; 

of Hen. 8. and Elz. the 21 Fac. 1 c. 17. 
the 12 Car. 2 c. 13. and the 12 Ann, Statute 
2 c. 16. in treating of which the follow- 


Mo ing 


' 


Chap. II. 


W —_ 


That the miſchief which is complained of, and in- 
tended to be remedied by this ſtatute, could not have 
ariſen or grown out of an unwritten law, ſuch as the 
common law of England is. That it appears equally 
vnqueſtionable that the legiſlature had only in con- 
templation the inefficacy of ſuch puniſhments, as were 
directed and impoſed by thoſe acts ſtatutes and laws, 
which were ſo obſcure in their /entences wordt and 
terms, as to be of little force and effect. 


Is anſwer to theſe obſervations, I muſt remark that 
the words a4s and ftatutes moſt properly ſignify the 
written law, and that the unwritten or common law 
is more properly deſignated by the general term las. 
Here the expreſſion is a&s fatutes and lacus, and muſt 
therefore include both. This eonfiruftion of the 
words as ftatutes and laws is confirmed by the next 
ſtatute of uſury (5 & 6 Ed. 6. c. 20.) in which the 
expreſſion is varied to ads and ſtatutes, where the 
common law was not referred to, Nor can I ſee any 
impropriety in applying the expreſſion in the ſtatute 
of Henty 8. ſentences words and terms to the common 
law; for though it is ſometimes called the ritten 
law; yet it is in reality written in law books, in ſen- 
tences words and terms, which might be the occaſion 
of doubts ambiguities and queſtions, as the words of the 


ſtatute expreſs it. 


Mr. Plowden Cp. 66.) thus proceeds in his obſerva- 


ions, The learned commentator upon theſe m—_— 
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ing method will be obſeryed, vix 


vx. to in- 
quire, | 


J. 


— » 
m 
—_— 


« of uſury, appears, in the very paragraph I have 
« cited, to have ſubſtantially contradicted his own 
e opinion upon the abrogation of the common law. 
« F or, ſays he, the eccleſiaſtical juriſdifion is ſaved by 
te the ſaid flatute of the 13th of Eliz. as thereby it ap- 
te peareth, Now the direct inference from Lord Cote 
« words is; therefore the common law was not abro. 
« gated or aboliſhed by the 27th of Hen: 8. for if it 
4 had been, then the ecclefiaftical juriſdiction over 
« uſury could not have been ſaved, though it might 
have been revived, by this ſubſequent act of Eli. 
« Now this ſaving of the eccleſiaſtical juriſdiction, 
« of which Lord Coke here ſpeaks, is the direct ſaving 
« of the common law againſt uſury: for there are 
„many incontrovertible documents to prove, that by 
the common law of England the crime of uſury was 
« only ann by the eccleſiaſtical court.“ 


Wnar Lord Coke has ſaid of the eceleſiaſtical juriſ- 
diction does not ſeem to me to warrant us in charg- 
ing him with contradiction. The common law is 
thus taken away. It is firſt repealed by the fat. of 
Hen. 8. The flat. of 5 & 6 Ed. 6th. c. 20. by re- 


| pealing that of Hen. 8. revives the common law: ſo 


that at the time of making the fat. 13th of Elix. the 
common law, (including the eccleſiaſtical juriſdic- 
tion,) was in force. The Hat. of 13th Elix. c. 8. 
ſect. 2. repeals again the common law, ſo far as it was 
à temporal law, but the eccleſiaſtical juriſdiction is 
by a proviſo exempted from its operation, which is 
properly expreſſed by the word ſaved, It would be 

erroneous 


the 


erron 
eccleſ 
fat. © 
mon ] 
A mat 
ſerved 
tion,; 
diſpute 
life. tin 
puniſh: 
and go 
of a ſa 
been, t 
forſeitu 


Bur 
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I. What contrats are ufurious. Chap. II. 
; a | i * — * „ ' 
II. How far uſury affects the validity of R | 
the contract. 
III. How uſury is puniſhable. . 


I. From what has been ſaid reſpecting : 
the repeal of the ancient laws of uſury by 
3 "WV the 
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erroneous to ſay that the fat. of Eliz. revived the 
eccleſiaſtical juriſdiction: that was effected by the 
fat, of Ed. 6. and the fat. of Eliz. abrogated the com- 
mon law, (except as to the eccleſialtical juriſdiction.) 
A material difference may at the ſame time be ob- 
ſerved between a ſaving of the eccleſiaſtical juriſdic- 
tion, and of the common law; for though it may be 
diſputed whether the uſurer was puniſhable in his 
life-time in the temporal courts, he was certainly 
puniſhable at common law by forfeiture of his lands 
and goods at his death. The conſequence therefore 
of a ſaving of the common law of uſury would have 
been, that he would till be liable on his death to a 
forſeiture of all his property, both real and perſonal. 


* ww hs 


Bur I notwithſtanding think that, in one ſenſe, 
uſury may be ſaid to be ſtill puniſhable by the com- 
mon law. The ſame act of taking exorbitant intereſt, 
which is puniſhable ſpecifically as uſury by ſtature, is 
2 ſpecies of extortion or oppreſſion, and as ſuch is 
puniſhable by the common law by fine and impriſon- 
ment ; but it ſeems that uſury is not now puniſhable 
eo nomine at common law. The caſe of King v. Wal. 
ter, Sid. 421, C. 3. Salk. 391, proves that the ſame 

act, 


GGW 


' $422. 4. 
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the ſtatute of Hen. 8. it may be inferred, 
that nothing can be legally uſurious, but 


what is prohibited thereby, or by ſubſe. 
gun ſtatutes; 


4 
: 


Tur prohibition of uſury by the ſtatute 
of Hen. 8. is to this effect; that no perſon, 
by way of corrupt bargain loan exchange che- 
viſance ſhift intereſt of any wares merchandizes 
or other things whatſoever, ſhould take in lucre 
or gains, or for the forbearing or giving day of 
payment for a year, above the rate of 10], 
per centum per annum. 


Tux ſame act alſo makes it penal, in caſe 


of mortgages of lands or other heredita- 


ments, on condition of payment or non- 
payment of money by the mortgagor at or 
before a day certain, for the mortgagee to 

take 


— 


informed upon at common law, as @ corrupt agreement. 
It was there moved in arreſt of Judgment that an in- 
formation on the ſtatute was bad, and held by the 
court, that, if upon the information judgment could 
not be given on the ſtatute to pay treble the money 
taken; yet being found that the defendant took 40's. 
by a corrupt agreement, judgment ſhould be given 


againſt him at the common law, which was fine and 
impriſonment, 


act, which is puniſhable as «/#ry by ſtatute, may be 


Don Up, 
take in lucre or gains of the profits of the ſame 
lands or hereditaments, above the rate of 101. 
per centum per annum. 


Tus later ſtatutes againſt uſury being 
copied | almoſt verbatim from each other, 
and not materially different from the ſta- 
tute of Hen. 8. except that they gradually 
reduce the rate of intereſt, it will be ſuffi- 
cient to notice the laſt of them, viz. the 
12th of Ann, Stat. 2 c. 16. This ſtatute 
enacts, that no perſon ſhall take directly or 
indirettly for loan of any monies wares mer- 
chandize or other commodities whatſoever, above 


the value of 51. for the forbearance of 1001. 
for a year, and ſo after that rate. 


Tae conſequence ariſing from the ſimi- 
larity of expreſſion, which pervades all 
the ſtatutes of uſury is, that the caſes, 
which have been determined on the 37th 
of Hen. 8. are conſidered as authorities in 
fimilar caſes ariſing on the ſubſequent 
ſtatutes. For this reaſon, the caſes referred 
to in theſe pages are blended together, 
without always diſcriminating the parti- 
cular ſtatute, on which the determination 
of each depended. 

C 3 Brok 


21 Fac. 1 
4 17. 

12 Car. 2 
c. 13. 

12 Anm, Stat. 
2 c. 16, 


1 Ath, 340. 
2 Lex. 142. 


1 


Chap. II. 


Sed. 7. 


See Anon. 
1 Vent, 38. 
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Brroxꝝ I proceed to ſhew what conſtruc 
tion the courts have made on theſe ſtatutes, 
it will be proper to. premiſe, that there is 
one rule of conſtruction preſcribed by the 
13 Flix. c. 8 ſtatute of Eliz. i. e. that the ſtatute of 3) 


Hen. 8 c. 9. was to be meſt largely and 


ſtrongly conſtrued for the reprefſing of uſury, 


and againſt all perſons that ſbouid offend againſt 


the true meaning of that ſtatute, by any way or 


device direfly or indirectly. The other ſta- 
tutes muſt alſo have the like conſtruction 


as that of Hen. 8. the whole forming one 
ſyſtem of law; and ſuch ſtrictneſs is neceſ- 
ſary in order to prevent the oppreſſion 
that would be occaſioned by a lenient 
conſtruction, 


In order to ſhew what contracts are 
within the ſtatutes of uſury, it will be at- 
tempted, 


iſt. To explain the nature of an uſurious 
contract, and to point out the prin- 
ciples on which it depends. 


2ly. To draw certain inferences from 
thoſe principles, and to ſhew how far 
they are warranted by caſes and au- 
thorities, 


31. 


tra 


; 
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gly. To treat of the devices, which bade Chap. II. 
been practiſed to evade the ſtatutes of * 
uſury. 


1. Ix forming a judgment whether a con- 
tract is uſurious or not, we muſt conſider 
it in three diſtinct views. 


iſt. With regard to the loan, or forbear-. 
ance of the principal. 


2ly. With regard to the intereſt, which is 
to be paid for it, 


3ly. With regard to the object of the con- 
tracting parties. 


1. Loan and forbearance are relative See Waller“ 
terms. A loan is the delivery of ſome- Caſe; Dyer 
thing to another for his temporary uſe, * 
which he is to return to its owner, at the 
expiration of his term. A forbearance is 
the giving of a day for the return of the 
loan, or more properly ſignifies, the giving , %. 96 
a further day, where the time originally 
agreed on is paſt, It is eſſential to the 
nature of a loan or forbearance, that the 
thing lent is to be returned at all events. 


A bargain, by which the principal is ſub- 
C 4 jected 


24 


n 


6 Geo. 1 c. 18. 


1 Ath. 340. 


. | 


jected to a n which renders its re- 
turn contingent, is not within the ri 
meaning of a loan. Yet this term is fre- 
quently adopted in deſcribing a hazarded 
principal. Thus it is not unuſual to ſpeak 
of money lent upon bottomry, i. e. ad- 
vanced upon the voyage of a ſhip for a 
premium ; in which caſe, if the ſhip is loſt, 
the money is never to be repaid, Even Acts 
of Parliament have applied the words loan 
and forbearance to bottomry contracts. 


But how can a bargain of this kind with 
Propriety be called a forbearance, or giv- 


ing day of payment, where the day of pay- 
ment itſelf may never come? Yet there are 
caſes where the return of the thing parted 
with is uncertain, which ſcem to come within 
the meaning of the word loan in its ſtricteſt 
ſenſe. For inſtance, if a ſhip or a horſe 
be lent, the contract is ſtrictly a loan, 
though the return of the former is ren- 
dered uncertain by the dangers of the ſea, 
of fire, of ſtorms, and of capture; that of 
the latter by the uncertainty of life, I 
apprehend the diſtinction is, that where the 
Tiſk is the foundation of the contract, or one 
of its eſſential properties, the contract differs 
from the nature of a loan; but that where 
the contract is independent of the riſk, 

though 


though the riſk be inſeparable from the 
ſubjet of the contract, the contract cannot 
by that means be affected or altered. In the 
caſe of bottomry the riſk is ſo inter woven 
with the eſſence of that ſpecies of contract, 


that without ſuch riſk the contract could 
not ſubſiſt. In the caſe of lending a ſhip, 
or a horſe, the riſk is merely incidental to 
the nature and uſe of the thing, which 
forms the ſubject of the contract, but has 
no affinity to the contract itſelf. The 
riſk is neither the cauſe of making the con- 
tract, nor is it neceſſary to the completion 
of it, that the riſk be provided againſt, or 
ſo much as enter into the contemplation of 
the contracting parties. | 


Tux civil law divided loans into three 
ſpecies, the commodarum, mutuatum, and lo- 
catum et condudtum. The commodatum and 
mutuatum were both gratuitous, but were 
diſtinguiſhed from each other in the man- 
ner in which they were to be returned. 
The former was to be ſpecifically reſtored : 
a return in genere was to be made for the 
latter. The locatum et conductum was diſ- 
tinguiſhed from both the others by the 
compenſation, which was to be made for the 
ule of the thing lent, and was further diſ- 

tinguiſhable 


On Alury. 
tinguiſhable from the muruatum, in regard 
that it was to be ſpecifically reſtored. This 
laſt ſpecies of loan anſwers to our letting to 
hire : but our law often confounds the 
commodatum and mutuatum of the civilians, 
The action for money lent furniſhes an 
inſtance : there loans are deſcribed by the 


words mutuo data et accommodata. 


However, in ſpeaking of the ſtatutes 
of uſury, it will be neceſſary to regard the 
before mentioned diſtinctions reſpecting the 
return of the loan. It is obſervable that 
no loans are within the ſtatutes of uſury, 


but thoſe which are to be returned in ge- 


nere, which were called mutuata in the civil 
law. In caſe of letting to hire, which the 
civilians called locatum et conduttum, if the 
compenſation to be made for the uſe of 
the thing let, exceeds the legal rate of in- 
tereſt, it is not a caſe of uſury within the 
ſtatutes: unleſs it be merely colorable to 
elude them. As if the loan be of a horſe, or 
of any article of furniture, the owner may 
at the time of lending lawfully ſtipulate 
for a price for the uſe of the thing lent 
above the allowed rate of intefeſt, It is 
indeed equally unjuſt to take an exorbi- 


tant profit for the loan of a horſe, as for 
the 
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good reaſon for diſtinguiſhing. between 
loans to be returned in genere, and in ſpecie, 
and holding the former to be within the 


ſtatutes of uſury, and the latter not; be- 


cauſe, in caſe of things which are to be 
returned ſpecifically, it would be impoſ- 
fible to make any general eſtimate of what 
compenſation ought to be paid for their 
uſe, and it would therefore be impoſſible 
for laws to preſcribe a general rate of in- 
tereſt, or maximum of profit, applicable to 
caſes of that kind. In eſtimating general 
rates of intereſt, the principal datum re- 


quired to be known, is the inconvenience 


the lender ſuffers in parting with the thing 
lent. In loans to be returned in ſpecie, the 
inconvenience to the lender is much greater 
than in loans of money, and would not be 
compenſated by the common rate of in- 
tereſt; and the impoſſibility of fixing an 
adequate compenſation ariſes from ſpecific 
things being attended with a variety of 
qualities, which renders the parting with 
them more or leſs inconvenient to the len- 
der, or their uſe more or leſs beneficial to 
the borrower. For inſtance, the uſe of 
molt things, which are let to hire, occa- 
lions a gradual, though imperceptible, re- 

duction 


the loan of money; yet there ſeems to be 


| 
Chap. I. 


Chap. II. 
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duction in their value, which is to the pre- 
judice of the lender, and conſequently it 
is but juſt that he ſhould aſk an increaſed 
price for the loan of them. The diminu- 
tion in value of one thing is different from 
that of another, and there is no certain 
method by which it can be eſtimated : the 


price muſt therefore in every individual 


caſe be left to the contracting parties to 


aſcertain. On the contrary, things which 


are to be returned in genere, undergo no 


Glarw. lib. 


10 c. 3. 


6 Mod. 303. 
12 Mod. 85. 
4 Bro. Cha 
Rep. 30. 


diminution in value; the thing returned 


is exactly of the ſame value as the thing 
lent, which value is aſcertained by num- 
ber, weight, or meaſure. And it may be 


inferred from Glanville, that uſury can 


only exiſt in caſes where the return is to 


be made in genere; which ſpecies of lend. 
ing was called mutuum by the civilians. 
He deſcribes mutuum to be cum quis credit 
alii aliquid tale, quod conſiſtit in numero, vel 
pondere, vel menſurd, and obſerves that, cum 
quis aliquid tale crediderit, fi plus eo receperit, 


uſuram facit. 


Ir is not material whether the contract 
for illegal intereſt be made at the time of 
making the loan; for if there be a pre- 


exiſting debt, the forbearance of it may be 
uſurious, 
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uſurious, and is nothing more than lend- Chap. II. 
ing the money for a further time, and a Fx. 
debt always preſuppoſes a loan. A debt Civ. bi, 10 
may be ſaid to reſult from other ſpecies of 2 Blacks. 
contracts as well as lending; yet lending Comm. 464. 
is the only ſimple method of creating it. 

If on a ſale the purchaſe-money is allowed 

to be retained by the vendee, to be paid 

at a future time, a debt is by that means 

created ; yet that debt ariſes from a ſup- 

poſed lending. If the tranſaction, to which 

it owes its exiſtence, is analized, it will be 

found to be compounded of two diſtin& 

contracts; firſt, a ſale, which, contrary to 

the real fact, ſuppoſes the purchaſe-money 

to be paid, and then a loan by the vendor 

to the vendee. The debt is founded on 

the latter contract. If we give this lati- 

tude to the meaning of the term loan, it 

will prove a true maxim that there muſt 


be a loan to conſtitute uſury. 


2ly. With regard to the intereſt, which is 
to be paid. 


Intereſt may be defined to be a certain 
profit, which the lender is to have for the 
uſe of the loan (6). IT 


ies 


L 

1 A 

, ( b) Uſura eft commodum certum, guod propter uſum re | , 
nutuatæ recipitur, 5 Rep. 70 6. 1 


* 
Chap. II. 


2 Blackſt. 
Comm. 462. 


rious contract, that the legal rate of inte. 


muncias redacta  prſiremo vetita uſura, Tac. Annal. 


On Utury, 
- Tr is eſſential to the nature of an uſu. 


reſt be exceeded, which leads us to inquire 
what rate of intereſt the law allows. 


InTzresT is fo far regulated by local 
and temporary circumſtances, that dif. 
ferent countries have preſcribed very dif. 
ferent rates of it, and in the ſame place 
the rate of intereſt has been often varied, 
The Roman law was frequently altered in 
this reſpect. One of the laws of the twelve 
tables forbad a greater intereſt than one 
per cent. per month, which was equal to 
twelve per cent. with us. This was ſome- 
times called u/ura centeſſima, becauſe in a 
hundred months it doubled the capital, 
It was then reduced to half that rate, and 
afterwards all intereſt was forbidden (c). 
In the time of Juſtinian, intereſt was fixed 
at the third of one per cent. per month, 
which amounted to four per cent. per annum, 
though higher intereſt was allowed to be 


taken of merchants, 
AMONG 


„ 


(c) Nam primo duodecim  tabulis ſancitum, ne quis 
unciario fenore amplius exerceret, cum antea ex lilidint 
locupletium agitaretur : dein rogatione tribunicid ad 2 


46. 6 c. 4. 


On Aturp. 32 
Auoxo us the ſtatute of Hen. 8. was the Chap. II. 
firſt that gave any connivance to the prac- 
tice of lending at intereſt. Till that time 
all degrees of it were looked upon as 
equally illegal; and all perſons, who took 
it, were indiſeriminately ſubjected to the 
ſame puniſhment ; but that ſtatute only 
makes intereſt penal where it exceeds ten 
per cent. and conſequently tacitly allows 
intereſt under that rate. And ſuch intereſt 

it ſeems might have been recovered by ac- 
tion; for where an aſſumpfit was brought, 8 geren 
grounded on a promiſe to pay a debt, and v. Warner, 
intereſt not exceeding ten per cent. for the "_ Roll . 
forbearance of it, the Judges inclined to 240. 

think it might be recovered, though the 

caſe was compromiſed, in conſequence of 

the court's unwillingneſs to make a prece- 

dent. In the reign of Edw. 6. the ſtat. of © £9 6 Edu, 
Hen. 8. was repealed, and all uſury and 3 
increaſe forbidden under ſevere penalties, 
to be received or hoped for above the ſum 
lent. The ſtatute of 13 Eliz. revived the 
diſtinction, which had been made by the 
ſtatute of Hen. 8. between intereſt not ex- 
ceeding ten per cent. and higher rates, but 
made the intereſt forfeitable even in caſes 
where it did not exceed ten per cent. The Se. 5. 


wealth which the nation had acquired by 
the 


& . 


3 Geo. I c. 8 
Sect. 39. 


Stat. 3 Geo. 
1 c. 9 Seck. j 
16. 


Ekins v. Eaſt 
India Com- 
pany 1 P. V. 
395 

2 Blackp. 
Comm. 46 
Bodily v. 
Bellamy 

2 Burr, 1094. 


On Uſury. 
the encouragements given to commerce in 
the reign of Queen Elizabeth, cauſed a re- 
duction in the rate of intereſt under the 
reign of her ſucceſſor to eight per cent. It 
underwent a further reduction in the time 
of Charles the Second to ſix per cent. and 
was finally lowered to five per cent. by the 
12th of Ann, ſince which the rate of intereſt 
hath not been varied. Yet greater intereſt 
is ſtill allowed in ſame caſes, viz, 


1. Certain Corporations or public com- 
panies may borrow money at extraordinary 
intereſt. The Bank of England is by ſta- 


' tute impowered to borrow money at ſuch 


rates of intereſt as the Company thinks 
proper. The South Sea Company is alſo 
enabled to borrow money, for any time 
not leſs than fix months from the borrow- 


ing, at ſuch rates of intereſt as the Com- 


pany may think fit, 


21y. Wnzse a contraf, which carries in- 
tereſt, is made in a foreign country, our courts 
will direct the payment of intereſt accord- 
ing to the law of the country, in which the 
contract was made. For this reaſon, Iriſh, 
American, Turkiſh, and Indian intereſt have 


been allowed 1n our, courts to the amount 
| | of 


within 
power 
above 
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of even 12 per cent. becauſe, if ſuch con- 
tracts were not inforced, all foreign trade 
would be put a ſtop to: and there is 
nothing unreaſonable in charging the bor- 
rower in ſuch caſes with intereſt, which 
exceeds the uſual allowance, he being pre- 
ſumed to have made the common advan- 
tage, that money yields in the country, 
where the contract was entered into. 


33 


Chap. II. 

—— 
I _ 
Rep. 207. 
Auriol Vs 


Thomas 


Tux Stat. 13 Geo. 3 c. 63. ſet, 30. pro- 


hibits any ſubject of his Majeſty in the 
Zaſt-Indies from taking above 12/7. for the 
forbearance of 1000. for a year, and makes 
contracts againſt the ſtatute void; it alſo 
impoſes on offenders a forfeiture of treble 
the value of the principal with coſts: one 
moiety of which, is to go to the Eaſt- India 
Company, and the other to the proſecutor, 
and the ſame is to be recovered in the ſu- 
preme Court of Judicature at Fort William 
in Calcutta, or in the Mayor's Court in any 
other of the Company's ſettlements, where 
ſuch offence ſhall have been committed. 
And, if no action is proſecuted with effect 
within three years, the party aggrieved has 
power to ſue for recovery of what is paid 
above that rate of intereſt, _ 


5 Yer 


* 


, 
Chap. II. 
— 

Bodily v. 


Bellamy 
2 Burr. 109 


1 Black, 
Rep. 05. | 


14 Geo. 3 c. 
79 ett, 2. 


3 Att. 727. 


1 Lex. 428. 


On Uſury. 
Yer when an action is brought on a 


foreign contract, and the debt becomes 
liquidated by a judgment, foreign intereſt 


+ ceaſes, and the accumulated ſum will, from 


the time of ſigning Judgment, carry no 
higher intereſt than what is allowed on 
contracts made in this country. 


: 2ly. InTEeREST at 6 per cent. is allowed 
for money lent on lands in Ireland, or in the 
Plantations in the Weſt-Indies, the ſecurities 
for which are made in Great Britain. 


Lord Hardwicke is repreſented by the 
reporters of the caſe of Stapleton v. Conway 
to have ſaid, that if a contract was made 
in England for a mortgage of a plantation 
in the Weſt Indies, no more than legal in- 
tereſt ſnould be paid upon ſuch mortgage: 
and that if there was a covenant in the 
mortgage, for payment of 8 per cent. in- 
tereſt, it would be within the ſtatute of 
uſury, notwithſtanding that was the rate 
of intereſt, where the land lay. However 

that point, though doubted has now been 
ſettled by the ſtatute 14 Geo. 3 c. 79. 


As the ſtatute only mentions ſecurities 


on lands, it does not at all affect perſonal 
F contradis. 


mac 
the 
for 
of . 
pure 
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ther 
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tereſt 
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contracts. So that where a bond was en- 


tered into in England for 2800. with a 
condition, which recited an agreement 
made in June 1769 between A. and B. for 
the purchaſe of an eſtate in Sr. Chriſtopbers 
for 1800/. and that it was part of the terms 
of the contract that 1400/7. part of the 
purchaſe money, ſhould be ſecured by. the 
joint bond of A. (the purchaſor) and ano- 
ther perſon, who reſided in England. A. 
with H. became bound to B. for the money 
with intereſt at 6 per cent. and further re- 
citing that it had been agreed between A. 


and D. B. the ſon of B. (who was then 


dead,) that the former bond ſhould be 
cancelled, and a new one given with in- 
tereſt at 6 per cent. agreeable to the original 
contract, which was conditioned accord- 
ingly : uſury was held to be a good plea 
to it. 


Chap. II. 
— — 
Dewar v. 


Span. 
3 rm Rep. 


425. 


4. Wazse a contract for legal intereſt walker v. 
is made before a ſtatute, which reduces Penry. 


the rate of intereſt, it will notwithſtanding 


Vern, 42. 


2 
78, 14 


the ſtatute, carry the rate of intereſt allowed Haw. P. C. 


at the time the debt was contracted. 


c. 82 ſect . 10. 
But fee Prec. 
in Chanc. 50. 


Ter where the intereſt accumulates, and , z,,.; 
is turned into principal, the intereſt is re- Rep. 268. 


duced, as in the caſe of a debt carrying 
D 2 foreign 
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= = 
— — ————p n _ 


35 
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foreign intereſt. Lord Talbot at firſt de- 
termined that the intereſt, when accumu- 
lated and made principal, ſhould follow 
the nature of the original debt ; but Lord 
Hardwicke afterwards ſettled it, that it 
ſhould only bear modern intereſt at 5 per 
cent. | 


5. Pawnbrokers are alſo allowed to take 
an extraordinary compenſation for ſmall 
Jums of money lent upon pledges. The rates 
are fixed by the ſtatute 36 Geo. 3 c. 87, 


and amount to no leſs than 20 per cent. 


See Brown v. 
Barkham 
1 2. V. 652. 


where the ſum lent does not exceed 405, 
But chis is to be in full for warehouſe 
room, and all other charges. 


AnD it is not illegal to ſtipulate for 
compound intereſt, or that intereſt, as it 
becomes due, ſhall be converted into prin- 
Cipal, and carry intereſt : though by the 
civil law this was not allowed (d). 


Bur our courts will not direct the pay- 


ment of compound intereſt : unleſs there 
be 


(4) See the caſes of Hamilton v. Le Grange 2 Hen. 
Black. Rep. 144. 4 Term Rep. 613. and Caliot v. Wal- 
ker 2 Auſtrutb. Rep. 495. Cod. Jur. Civ, lib, 4 tit. 3% 


* art. 28. = 
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de an expreſs ſtipulation between the par- 
ties, that it ſhall be paid; or where the 
principal and intereſt are conſolidated into 
one ſum; as by the ſettlement of an ac- 
count between the creditor and debtor, or 
the judgment or decree of a court of law 
or equity, 


Any where compound intereft is re. 
ferved to inforce the regular payment of 


Chap. II. 
— — 


ſimple intereſt, it will be conſidered as a 


penalty, and fall within the general rule 
of relief in Equity. 


A MORTGAGE was made, with a proviſo, 
that if the intereſt was behind fix months, 
it ſhould be accounted principal, and carry 
intereſt: *Lord Ch. Cowper decreed the clauſe 
was vain, and of no uſe, ſaying that no 
precedent had ever carried the advance of 
intereſt ſo far, as that an agreement made 
at the time of the mortgage, ſhould be 
ſufficient to make future intereſt principal, 
but that to make intereſt principal, it was 
requiſite that intereſt be firſt grown due, 
and that then an agreement concerning 
it might make it principal. 


To the ſame effect was the caſe of Sir 
Thomas Meers before Lord Harcourt. 
D 3 3ly. 


Lord Oſſul- 
ſton v. Lord 
Yarmouth 


2 Salk. 449 · 


cited Cas. 
Temp. Talb. 


40. 
1 44. zog. 


Chap. I. 3ly. With regard to the object of the 


wy contracting parties. a; 
a | 
Cro. Elizz Tx third requiſite to make a contract, rej 
4 Fac.zo8. uſurious, is that it be entered into from a uf 
Moore 398. corrupt motive; for if the intent of the 
POO: contracting parties be righteous, the con- | 
tract cannot be within the ſtatutes of uſury. pai 
2 Blackk. It was laid down by Gould J. in Murray v. the 
Rep. 865. Harding as an univerſal rule, that ghe cor- dat 
rupt agreement was the ground and foun- of 1 
dation of uſurious contracts: and out of 
37 _ $c.9 an abundant caution the ſtatute of Hen. 8. 1 
ds has expreſsly provided that all ſecurities ſect 
| made upon a juſt and true intent, ſhould be ſtat 


excluded from its operation. Hence it is 
always neceſſary, in a queſtion of uſury, to 


_ conſider quo animo the contract was made. 0 

obits 

2. The ſecond ſtep towards ſhewing what Cheſ 

contratts are uſurious within the * 

ſtatutes, will be to draw certain large 

inferences from the foregoing prin- * 

ciples, and to ſpe how far they are ral 

' warranted by caſes and authorities, ir he 
| | Was 1 
| | REcoLLECTING that an uſurious contract a 
muſt be grounded on a loan, which implies intitl 

a return of the principal, we may thence i. 


conclude, 


On Ulury. 
conclude, that if money be advanced for Chap. Il. 
a premium, which exceeds legal intereſt, on 


a hazard or contingency, and is not to be 
repaid at all events, the contract is not 


/ 


uſurious. 


39 


As where A. in conſideration of 1001. Bedingfeld 


paid by G. agrees to pay 800. to every of 


the children of G. (he having then five 741. 


daughters,) who ſhall be alive at the end 
of ten years, it is no uſury. 


Poſt obits, and bottomry or reſpondentia 
ſecurities, are alſo held to be out of the 
ſtatutes of uſury, by reaſon of the riſk, to 
which the principal is ſubjected. 


One of the leading caſes, in which poſt 2 Ver. 125. 
obits are held not to be uſurious, is that of Att. 301. 


Cheſterfield v. Fanſſen. JS. being poſſeſſed 
of a real eſtate of 7000. a year, and of 
large perſonal property, and having con- 
ſiderable expectations on the death of his 
grandmother the Dutcheſs of Marlborough, 
if he ſurvived her, but being greatly in debt 
was in want of money, He propoſed to 
borrow money on what he would become 
intitled to by ſurviving his grandmother, 
He was about 30 years of age, of an im- 
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| Chap. U. paired conſtitution: ſhe was 78, of a good 


* 


— cConſtitution for her age, and careful of her thy 
health. The propoſal was, that if any hi: 
perſon would advance him gooo!. he would no 
oblige himſelf to pay double that ſum on thi 
the death of his grandmother, if he ſur- ag 
vived her, but to be totally loſt, if ſhe ſurvived cot 
him.. This was rejected by ſeveral perſons ter 
as not ſufficiently advantageous; as it was 7 
at firſt by the defendant, but afterwards 105 
accepted by him, and a bond was given int 
for 20, oo0 l. conditioned to pay 10, oool. the 
on thoſe terms. der 

. of t 

Tux Dutcheſs lived fix years and three for 
months, and then died, having by will ioc 
left J S. a large eſtate. He on the death ney 
af the Dutcheſs confirmed the bargain, and mo 
died not long afterwards. fror 
for 

Tx executors of J S. brought a bill in eith 
equity to be relieved againſt this demand, ſum 
en payment of the prizcipal and legal in- cha! 
tereſt, kep 
| fenc 

Tun "firſt queſtion, which was made, lam 
was whether the original contract was uſu- 225 
vo 320 
: | real 


Tnz 
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Tux Lord Chancellor and the Maſter ef 
the Rolls and three Fudges, (he had called to 
his aſſiſtance, ) were unanimous, that it was 
not within the ſtatutes of uſury ; though 
they held it would have been relievable 
againſt, on the ground of its being an un- 
conſcionable bargain, had not it been af- 
terwards confirmed. 


. in a caſe where the defendants were 


their grandmother aged 87, and to conſi- p; 
derable property in the funds on the death 


of their mother, but in great preſent diſtreſs | 


for money, applied to C. to procure them 
1000/, He introduced them to D, a mo- 
ney lender, and charged 100/. procuration 
money. D. got the money, (as he ſaid 
from M.) and took to himſelf as truſtee 
for M. ſecurity for 2000. on the death of 
either the mother or grandmother. The 
ſum actually paid was 650. (50. being 
charged for the deeds, 100/. to C. and 2004 
kept back on other pretences). The de. 
fendants got 600“. more on nearly the 

ſame terms. The whole they received was 
12501, for which they gave ſecurity to pay 
32004. on the above events. D. was the 
real lender, and the name of M. merely 


fictitious. The Srandmother died in three 
months, 


Mathews . 


intitled to a large eſtate on the death of * 
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42 On Ucury. 
| Chap. IP] months, and on a motion to ſet aſide the 
ſecurities on the ground of uſury, the court l 


faid that this was nothing like uſury, that 
it was a mere catching bargain, an ex- 


traordinary poſs obit, but no uſury. 


in 

Sbarpley v. "Trent are ſeveral old caſes, in which m 

Horrell it has been queſtioned whether bottomry be 
Cro. Jac. 208. | : Pap 

8. C called contracts were uſurious: and it is now nc 

Dartmouth's el} ſettled that they are not. The firſt th 
Caſe Cro. Fac. X ; ; : 

08. caſe, in which that queſtion was agitated, or 
Joy 7 _—_ was Sharpley v. Hurrell. The facts of the 2 
Hill er il caſe were, that a ſhip went to filh in News- fie 
1 Keb. 358. foundland, (which voyage might be per- re 
Gam v. formed in eight months,) and the plaintiff to! 
Taylor paid 300. to the defendant, to pay 60/, th; 
3 Keb. 62. 

Appleton v. upon the return of the ſhip to Dartmouth, be 

3 11. and if the ſhip by occaſion of leakage or no 

Garret * tempeſt, ſhould not return from Newfound- an 

_ 100. land to Dartmouth, then the defendant tio 

Sayerv. ſhould pay the principal money, viz. 50/, | thi 
17 nn 50 only, and if the ſhip never returned, he 
1 Sid. 27. ſhould pay nothing. It was held by all 

the court not to be uſury within the ſta- of 

tute; for if the ſhip had ſtayed at New- if e 

foundland two or three years, he ſhould not 

have payed at the return but 60/. and if wa: 

] the ſhip never returned, then nothing. the 

gai 


/ THE 


On QUcſury, 


Tux true ground of determination in 
that caſe was the riſque of the principal, 
and the hazard the lender run of having 
leſs than the intereſt, (which the law al- 
lows,) and poſſibly neither principal nor 
intereſt. It will however be proper to 
mention that another reaſon has ſometimes 
been given why bottomry contracts are 
not uſurious, which is, that they tend to 
the increaſe of trade: but the principal 
one is the riſk. This is noticed by Lord 
Chancellor Hardwicke in the caſe of Cheſter- 
field v. Janſſen. He is repreſented by the 
reporter to have ſaid, that the caſe of Bot- 
tomry depended on the ſubſtantial riſk, — 
that the approving thereof was from their 
being fair contracts on a real hazard, and 
not that they concerned trade,—that trade 
and commerce were taken into conſidera- 
tion, but not alone relied upon to ſupport 
them; for that could not be, 


Wurkr a bond was given for payment 
of 100. on marriage of the daughter, and 
if either plaintiff or defendant died before, 
nothing: on a plea of uſury, and that this 
was for the loan of 300. before delivered, 
the court compared it to a bottomry bar. 
gain, and held it not to be uſury. 


Bur 


13 


Cbap. II. 


— — 
1 Att. 341. 


2 Ver. 154. 


44 


Chap. II. 


— — 


Ser Stat. 8 
Geo. 1 c. 15. 
fee. 25. 


Bur the general rule, that bottomry 
contracts are not within the ſtatutes, muſt 
be qualified by an exception of contracts 
entered into againſt any ſtatute, whereby 
the legiſlature have declared that under 
particular circumſtances they ſhall be 
deemed uſurious. | 


Tux ſtatute of 6 Geo, 1 c. 18. (by which 
the King was impowered to erect two cor- 
porations for aſſurances of ſhips and goods 
at ſea, or going to ſea, and for lending 
money upon bottomry, and which corpo- 
rations were afterwards erected purſuant 
to that ſtatute by King Geo. the 1/ one by 
the name of the Royal exchange aſſurance, 
and the other of the London aſſurance, ) 
enacts that during the continuance of the 
fame corporations, all other corporations 
or bodies Politick ſole or aggregate, and 


all ſocieties and partnerſhips for aſſuring 


ſhips or merchandize at ſea, or for lending 
money upon bottomry, ſhould by virtue 
of this act be reſtrained from making af- 
ſurances upon ſhips or goods at ſea, or 
going to ſea, and from lending money by 
way of bottomry ; and that all bottomry 
ſecurities contrary to the act ſhould be 
void; and. the agreement to lend money 

On 


On Ukurp. 
on bottomry, ſhould be adjudged to be an 


uſurious contract, and the offenders therein 
ſhould ſuffer as in caſes of uſury. | 


NeverTHELESS it is thereby declared, 
that private perſons ſhould be at liberty 
to lend money by way of bottomry, as 
fully and beneficially, as if the a& had 
not been made; ſo as the ſame ſhould not 


be upon the account or riſque of a corpo- 
ration - or body politick, or of perſons 


that purpoſe, as aforeſaid. 


AnD this act is declared not to prevent 74. 26. 


the South Sea or Eaſt-India companies from 


advancing money on bottomry on ſhips, 


or goods on board ſhips, or to perſons 


employed 1a their ſervice. 


Nox to extend to any corparation for- fea. 274 


merly created for carrying on a trade, 
which they have publickly continued to 
exerciſe from the time of their eſtabliſh. 
ment, or to any ſubſcriptions for enlarg- 


ing the capital of the South Sea company 


by order of the court of directors, or to 


any receipts to be given in reſpet of ſuch 
ſubſcriptions, 


ONE 


acting in ſuch ſociety or partnerſhip for 
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ſeck. 5. 


On Gtury. 
Oux object of the ſtatute of 19 Geb. 2 


c. 37. was to prevent uſurious and gaming 


bottomry contracts, eſpecially upon long 
voyages, and with that yiew it enacts that 
all ſums of money, to be lent on bottomry 
or at reſpondentia, upon any ſhips, belong- 
ing to his Majeſty's ſubjects, bound to or 
from the Eaft-Indies, ſhall be lent only 
upon the ſhips, or effects laden on board 
ſuch ſhips, and ſhall be ſo expreſſed in 
the condition of the bond; and that the 
benefit of ſalvage ſhall be allowed to the 
lender ; and that if the value of the bor- 
rower's ſhare in the ſhips, or effects laden 


on board, ſhall not amount to the ſum 


borrowed, he ſhall be reſponſible to the 
lender for ſo much of the money bor- 
rowed, as he hath not laid out on the ſhip, 
or merchandizes laden thereon, with law- 
ful intereſt aſſurance and all other charges, 


in the proportion the money not laid out 


ſhall bear to the whole money lent, not- 
withſtanding the ſhip or merchandizes be 
loſt : but a contract is not uſurious, merely 
becauſe ir falls within the prohibition of 
that ſtatute, the ſtatute not having de- 
clared that it ſhall be deemed uſurious, as 


the ſtatute of 6 Ges. 1. has done. 
WHERE 


* 


w 


On  Uſury, '... 

, Waerz money is lent in conſideration Chap. II. 
that the lender ſhall have part of the pro- 2 
fits of a trade in lieu of intereſt, bearing a v. King 

oe 2 Burr. 891. 
proportion of the loſſes, though his ſhare 
of the profits exceeds the amount of legal 
intereſt, it is not uſury ; becauſe the len- 
der runs the riſk of loſing his capital by 
the trade, and may poſſibly be drawn into 
bankruptcy. 


\  Yxr if the lender is to have for the uſe Morſe >. 

of his money, a certain portion of the Wilſon 

profits of a trade carried on by the bor. 8 | 
rower, which exceeds legal intereſt, and is 

not to be liable to a proportion of the loſſes 

of the trade, it is uſurious; though, even 

in that caſe, the principal would be liable 


to partnerſhip creditors. 


So if money is lent on a bare promiſe 

or perſonal ſecurity, the danger of the No — 
principal's being loſt by the borrower's 
inſolvency, is not ſuch a hazard as will 
juſtify the taking of extraordinary intereſt. 


Havins premiſed that it is eſſential to 
the nature of uſury that there be an exceſs 
of the legal rate of intereſt, which is a 
certain gain to the lender for the uſe of 

the 


bn Aturp. 


Chap. u. che Joan, it may be thence inferred, that 
— jf any certain gain is to accrue to the len- 


der from the contract, which exceeds legal 
intereſt, though it does not conſiſt of 
money, it will be conſidered as uſurious 
intereſt, and bring the contract within the 
Rurores. 


Tunis inference is warranted by the words 
of the ſtatutes, the fat. of Hen, 8. having 
prohibited the taking in lucre or gains above 
the rate, of ten per cent. and the later ſta. 
tutes having prohibited the taking above 

| 1 vV. the value of ſo much percent. fo that, if 
Cre. Fx. 20. the contract is that for the forbearance of 

| a debt the debtor ſhall pay a certain quan- 
tity of wheat, which exceeds in value the 

allowance of the ſtatute, it is equally as 

illegal, as if the compenſation for ſuch 


forbearance had conſiſted of money. 


Axornxx inference to be drawn from 
the laſt mentioned premiſes is, that if no 
certain gain is to accrue to the lender from 
the contract as a conſideration for the loan, 
though he may expect greater benefit from 
the contract, than if legal intereſt had been 
reſerved, which is not to accrue to him at 


all events but is made dependant on the 
will 


On Utury. 


vill of the borrower, it is not uſurious. 
The Tame obſervation is thus expreſſed by 


Lord Coke in his report of Claytor's Caſe, 5 82 oa 


if upon the firſt contract he who lendeth 
« referveth no certain ſum for the loan, 
but ſecundario ſperet de aliqud retributione 
© ad voluntatem ejus qui mutuatus ef, hoc 


non &ft vitioſum. 


Tuts doctrine may be exemplified by 
referring to a diſtinction, which is made in 
the books, between intereſſe lucri and inte- 
reſſe panæ, or intereſt and a penalty; for it is 
held not to be uſurious to ſubject the bor. 
rower to a penalty for nonpayment of the 
loan, though it exceeds the amount of 
legal intereſt; becauſe it is uncertain whe- 
ther it will ever become due, and the bor- 
rower may diſcharge himſelf from it by 
the punctual payment of the principal, 


A Man for 100d. ſells his lands, upon 3, ah 


Chap. In. 


condition that if the vendor or his heirs 2/. 1. 


repay the ſum before the feaſt of Eaſter, 
or ſuch like, then next following, that 
then he may re- enter: this is no uſury; 
for he may repay the next day, or any 
time before Eaſter, and therefore the ven- 


dee has no gain certain to receive any pro- 
E x. 


Uſury 
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Chap. II. 


Burton's Caſe. 
5 Rep. 69 a. 


Dn Uſury. 


fits of the land. Contra if the condition 
be, that if the vendor repay on ſuch a day, 
a year, or two years after: this is uſury; 
for he is ſure to have the land, and the 
rents and profits this year, or thoſe two 
years. 


Anp where a rent of 201. was granted 
in conſideration of 100 J. and the firſt pay- 
ment was to be made a year and a quarter 
after the making of the grant, and there 
was a condition that the rent ſhould ceaſe, 
if the grantor ſhould pay to the grantee 
100 l. at the end of a year, 

Ir was held not to be within the ſtatute, 
becauſe nothing was to be paid. by the 
grantor within a year and a quarter after 
the grant made, and if the grantor had 
paid the 100 l. at the end of a year, the 


rent ſhould ceaſe without any thing paying 


for the 1001. ſo the court ſaid it was a 


Plain bargain and purchaſe conditional of 


ſuch a rent, and no uſury. It was in the 
election of the grantor to have paid the 
1001, and to have fruſtrated the rent: ſo 
that the grantee, (as the nature of uſury 
is,) was not aſſured of any recompenſe for 
the forbearance of his 1001, for a year, 
and 


On Uſury, 


and the rent of 207 per annum is that pe- 


nalty to the grantor, and aſſurance to the 
grantee, for payment of the ſaid 1004, 


A MORTGAGEE Promiſes the mortgagor, 
that if the mortgagor ſhould not pay the 
money at the day according to the mort- 
gage, he would give him 604. more, or 6/, 
per annum for uſe and intereſt, The mort- 
gagee pays him 60. at one intire ſam : it 
was held not to be uſury, but in zomine 
pene; as if I purchaſe lands for 100 J. and 
becauſe I don't pay the vendor, I agree to 
give him 107. per annum till I pay the in- 
tire ſum, 


Bur where more than legal intereſt is 
contracted to be paid on a contingency, 
which depends on the will of the lender, 
and the borrower has no means of dif- 
charging himſelf from the payment of it, 
the contract will be uſurious; though in 
fact the lender never intitles himſelf to 
ſuch intereſt by complying with the terms, 
on which it was to be paid, 


As in the caſe put in Hedgeborrow v. Ro- 
ſenden, that if a man ſhould contract for 
more intereſt than the ſtatute allows, if ze 

E 2 creditor, 


Oliver &©& On. 


ver. 


2 Roll. 


Rep. 469. 


1 Vent. 253. 
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Fee Grant v 
Gordon 


Com. Rep. 5 8 3 


creditor requeſts it, though he never requeſts, 


If a man has a great occaſion for guineas, 


damni, and cited Grot. de Jur. Bell. & Pa. 


On QUſury, 


yet it is within the ſtatute of uſury. 


A rrxsox poſſeſſed of divers pieces of 
hammered filver money, amounting to 
300. paid it to another, and the other, in 
conſideration thereof, promiſed to pay 
zool. of new milled filver Engliſh money, 
together with 4/. 10s. for each 1000. 
(amounting to 130. 105.) for intereſt at 
the end of eight months : it was held not 
to be uſurious: and Powell J. put this caſe, 


and could make great advantage of them, 
and for this purpoſe gives to another be- 
yond their value : that is not uſury : and 
he obſerved that there was a great dif- 
ference between intereſſe lucri and intereſe 


lib, 2 c. 12 par. 20 21. for that diſtinction (e). 


Ano- 


„„ "mg 


(ce) 20. Poteft ne fociorum aliguis lucri efſe particeps, 
tmmunis damni? R. Id preter naturam eff focietati: 9 
teft tamen ita conveniri, fine injurid ; eritque tum con- 
tractus mixtus, ex ſocietate, & aſſecuratione. 


21. An quis damnum ſentire poteſt, fone lucro? N, 
Rua ſocietas conſiſtere nequit ſine utilitatum communion 


Dn Uſury, 53. 


 AwoTutr inference to be drawn from Chap. II. 
the principle, that an exceſs of the legal a 8 
rate of intereſt is eſſential to uſury, is that re 
if intereſt be reſerved half yearly, or quar- ee 2 
terly, that does not vitiate the contract; | ray _ 
for in ſuch caſe the lender gets no more Snow Caſe 
than the legal rate of intereſt ; when he {7 "Yer 
hath forborne his money half a year, or a Caf. 
quarter, and the borrower hath the uſe of Moore 644 
it for that time, and the lender receives 
half a year's, or a quarter's intereſt, he 
gets no more at the year's end than 5 per 
cent. and the prohibition of the ſtatutes is 
that he ſhall not take above ſo much per 
cent. per annum, and ſo after that rate, for 4 
greater or leſſer ſum, or for a longer or ſhorter 
time. i I 

So if one lends 1004. for a year, and , Tac, 26, 
takes land in mortgage of the value of le- 
gal intereſt and no more, to receive the 
annual profits every day as they accrue, it 


is not any uſury. 


Os if he takes a grant of a rent charge, .,. 5 
payable quarterly, it is not within the 
ſtatutes. 
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Chap. II 


Dn'Uſury, 
Bur if the intereſt ſhould be deducted 


Cro. 75 26. out of the principal, at the time. of lend- 


See 2 Blackſt, 


Rep. 793. 


ing, provided ſuch deduction were to re- 
duce the principal to a leſs ſum, in pro- 
portion to the intereſt, than the proportion 
of 5 per cent. that would make the contract 
uſurious ; becauſe in ſuch caſe the bor- 
rower would not have the uſe of the mo- 
ney ſo deducted, according to the inten- 
tion of the law. 


Yer it does not ſeem to be illegal to 
diſcount bills of exchange or promiſſory 
notes at 5 per cent. intereſt, in which caſe 
the intereſt or diſcount is allowed at the 
time of advancing the money on the bill 
or note: if that was otherwiſe, every ban- 
ker, who takes 5 per cent. diſcount, would 
be guilty of uſury (f). 


Tux ordinary rate of intereſt being 
merely a - ſufficient conſideration to the 
lender 


8 


VS. took a note for 200 /. when it had 3 months 
to run, in conſideration of 197 J. and at 3 months end, 
took another note for 300 J. on advancing 3 J. for 
other 3 months, on being referred to a Jury, it was 


found to be an uſurious loan, Maſa v. Dauling 2 
Strange 1243. 


On Uturp. 
lender for the want of his money, where 
he ſuffers any extraordinary trouble or ex- 


Chap. II. 


pence, by reaſon of the loan, it is but rea- 


ſonable that he ſhould be remunerated by 
the borrower. He is therefore in ſome 
caſes allowed by law to make reaſonable 
charges for his trouble and expences, above 


legal intereſt. 


IT is accordingly held to be lawful for 
a banker to take the cuſtomary commiſ- 
| fion and exchange on bills or notes, and 
reaſonable incidental expences, over and 
above the intereſt or diſcount, 


A BILL of exchange was drawn for 
28001. Star Pagodas payable at Madras. 
A. and B. diſcounted it, giving the then 
current price of the exchange, which was 


65. and 6d. per Pagoda, and ſent it to Ma- 


dras, from whence it was returned to Eng. 
land proteſted for nonacceptance, and alſo 
for nonpayment, on which they demanded, 
and recovered at the rate of 105. per Pa- 
goda, and 5 per cent. from the expiration of 


Winch v. 
Fenn 

2 Term Rep. 
52. in notd. 
See alſo Caliot 
. Walker 

2 Anſtrutb. 


Rep. 495+ 


Aunol v. 
Thomas ö 
2 Term Rep. 5 2. 


30 days, after notice to the defendant of 


its being returned. | | 
E 4 Wood 


Summ, Aſjiz. 
at Hereford 


On Ulury. 


mood contended. that this could not be 
conſidered as an uſurious demand; becauſe 
the uſage, as well as the particular agree- 
ment of the defendant, had been proved 
before the Jury, to charge at the rate of 
108. per Pagoda, for bills returned from 
India proteſted at 5 per cent. after 30 days 
notice to the defendant of nonpayment, 
which included all incidental charges. 


Philips cited the caſe of Benſon v. Parry, 
where it was held to be uſury for country 
bankers to take more than 5 per cent. on 
jaland bills payable at another place. 


Ir was ſaid by Buller J. that the caſe of 
Benſon v. Parry at Hereford was determined 
on a miſtake ; but that when it was more 
maturely conſidered by the Court of K. B. 
on a motion for a new trial, they. were 
unanimouſly of opinion that the extra- 
charges might be allowed, though they. 
amounted to more than 5 per cent. if they 
were fair and reaſonable, and-not as a co- 
Jour for ufury; and that there a new trial 
was granted. 


Tnar this doctrine was again recog- 


nized in two aii prius caſes; the one before 
| C. 


On Uſury. 57 


C. B. Eyre on the circuit, the other before Chap. II. 
himſelf (Buller J.). at the ſavings at * W 
minſter. Fenn ane. 


So that it was clearly ſettled, that the | *4 
party was intitled to take not only 5 per 4 
cent. for legal intereſt, but alſo a reaſon- 
able ſum for remitting, and other neceſſary 
incidental expences. 


Tut Judge proceeded to obſerve, that 
the demand in the preſent caſe aroſe on a 
bill of exchange payable in India, which, 
if not paid there when due, would carry 
the intereſt allowed in that country, and 
that it was admitted, that the conſtant 
courſe, with reſpect to bills returned pro- 
teſted from India, had been to allow at the 
rate of 10s. per Pagoda, which included 
intereſt exchange and all other charges. i 
From thence the Judge concluded, that 9 
there could not be any color for ſaying i 
that the tranſaction was uſurious. 1 


Anp where A. fold goods. at three 


: 5 Floyer v. 
months credit, but ſtipulated, that if the Edwards 


money was unpaid, the vendee ſhould al. G. 113. 
low him a half-penny an ounce for every 
month, until the debt was diſcharged, 

which - 


Chap. II. 


Le Blance v. 


Harriſon 
Hol. 2 Rep. 
706. 


On Aturv. 
which exceeded the legal rate of intereſt: 


the contract being a bond. fide ſale, and ac- 
cording to the uſage in that particular 


branch of trade, was held not to be uſu- 


rious; but that it would have been other- 
wiſe, if the ſale had been merely colorable 


to cover a loan, and evade the ſtatute. 


Bur where a bankrupt, having bor- 
rowed money for a quarter of a year, was 
to give the lender legal intereſt; and the 
ſecurity conſiſting of ſome ſilk, he was to 
give 11. more for every 160/. for that 
quarter, for the uſe of his warehouſe. 


The queſtion upon the trial was, whether 


the contract was uſurious, and the Jury, 
having found a verdict for the lender, 
Serjeant Cheſhire moved for a new trial; for 
he ſaid that the verdict was againſt law, 
Holt C. J. thought it was a wrong verdict, 
and ordered it to be moved W 


Ir is obſervable, that the reaſon given 
in ſome of the preceding caſes, why rea- 
ſonable extra- charges above legal intereſt 
are not uſurious, is that they are warranted 
by cuſtom or uſage: but that ſeems to be 
only a ſecondary reaſon. The prineipal 


cauſe why ſuch allowances are not uſu- 


rious, 
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tious, ſeems to be, that not being for the 
forbearance of. the loan, they are out of 
the words of the ſtatute. If ſuch pay- 
ments were included by the expreſs words 
of the ſtatute, no cuſtom or uſage could 
exempt them from its operation; for cuſ- 
tom or uſage can never counteract a ſta- 
tute. But common uſage is an anſwer 
to the preſumption there might otherwiſe 
be, that ſuch extra- charges were in reality 
paid as intereſt, and for the uſe of the 
loan, though maſked under the name of 
commiſſion, Sc. to evade the ſtatutes, 


As the principal ingredient towards 
making a contract uſurious, is the corrupt 
intent. of the contractor, it follows, that 
where more than the allowed rate of in- 
tereſt is reſerved by the ſecurity, by miſ- 
take of the perſon who draws it, and con- 
trary to the intent of the party, the con- 
tract will not be deemed within the laws 
againſt uſury. 


" AccoRDINGLY where N. lent 301. to V. 
which was to be repaid at the end of a 
a year, with 4/. for intereſt, and by the 
ſcrivener's miſtake, the ſecurity was drawn 
for payment of 547. at the end of fix 

months, 
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Neviſon v. 
Whitley 
Cro. Car. 501. 
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months, (which rate exceeded legal inte- 


reſt) and the lender, not knowing of the 
miſtake, accepted the ſecurity; the court 


was of opinion it was not uſury. 


See alſo Buck- 


ler v. Millard 


2 Vent. 107. 


- 


Tus caſe of Booth v. Cook was alſo de- 
termined. on the ground, that the agree- 
ment was not corrupt, the object ion to the 
validity of the bond, upon which the ac- 
tion was brought, having been oecaſioned 
by the miſtake of the writer. 


Is the before-mentioned caſe of Neviſon 
v. Whitley, it was obſerved, that the lender 
of the money had not any notice of the 
miſtake, at the time of his accepting the ſe- 
curity: but it does not alter the caſe, if 


the lender has notice, before the ſecurity 


is delivered to him, if it be, after he has 
advanced bis money; becauſe his acceptance 
of the ſecurity is in ſuch caſe neceſſary, to 


enable him to recover the money ſo ad- 


Buſh v. 
Buckingham 
2 Vent. 83. 


vanced. 


| Accorpine to this obſervation was the 
determination of the caſe of Buſh v. Bucking- 
ham. The agreement was to lend 50/. and 


the lender, having ſo much money in a 


ſcrivener's hands, conſented that the ſcri- 


vencr 
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vener ſhould pay the 50/1. to the borrower, 
and take a lawful bond, with, intereſt after 
the rate of 5/. per cent. The money was 
leat accordingly, and a. bond. for more 
than legal intereſt was taken by the miſ- 
take of the ſcrivenet, and againſt the will, 
and without the knowledge, of the lender; 
the caſe was adjudged to be the ſame with 
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that of Neviſon v. Whitley z for though the ane. 


lender did know how it was, when the bond 


was accepted, as it muſt be ſuppoſed in the 


caſe of Neviſon, that the plaintiff had no- 
tice how it was, when tbe action was brought ; 
yet that did not make him party go the 
corrupt agreement, and that he mult uſe 
the bond of neceſſity to recover the mo: 
ney. | , 


And it matters not, whether the ſcri- 


vener's miſtake be an error in fact, or pro- 


ceed from a miſunderſtanding of the law : as 
if the language of the ſecurity bears a dif- 
ferent conſtruction in point of law, to 
what the parties intended, ſuch a miſtake 
ſhall not prejudice the lender, where his 
intention was incorrupt. But if he has 
knowledge of the miſtake, at the time of 
lending his money, it will make the contract 
uſurious. 

Taxis 


3 


Chap. II. 


——ů— 
Buckley v. 
Guilbank 
Cro. Fac. 677. 
but fee S. C. 
2 Roll. Rep. 


| 59 7 Clarke's 
Caſe there re- 


ferred to. 


* 
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Tunis appears to be the reſult of the caſe 
of Buckley v. Guilbank. ( 120. was lent on 


the 2 3d « of May for a year, and the bor. 


rower at the ſame time gave ſecurity for 
tepayment of the principal, and a years 
intereſt, upon the 24h of EW. next en · 


ſuing. 


Tauzar were two queſtions. 


uiſt. Wax rx the words the 24th of 
« May next enſuing ſhould be intended of 
May the twelvemonth after, (for then there 
could be no queſtion of the uſury] or 


| ſhould be intended the ſame month of 


May, which was the next day following? 
0 Ir uſurious or no? 


Doderidge and Haughton held, that next 
enſuing ſhould be intended of the, ſame 
month of May, unleſs the circumſtances 
of their agreement had been found, that 
the agreement was to lend it for a year, 
and to make payment thereof at the year's 
end ; then theſe words, doubtful to which 
they ſhould be referred, might be intended 
and extended to be May twelvemonth fol- 


lowing, and the doubts of uſury taken 
aways 


On Uſury, 
away, as 23 Dy. 376 (g). But generally Chap- It. 
24th of May next following, ſhall be in- | * 
tended the 24th of the ſame month. * 


Bur Lee C. J. held, that next following | 
ſhould not be referred to May next follow- ix 
ing, unleſs ſome matter in the ſame deed 
might be ſhewn, and not a collateral agree- 


ment found by the Jury, nor any collateral _— A 
deed. 


Ver they all held, that although it 5 
ſhould be expounded to refer to May the | 4 
24th. the ſame month and year, as it was 
in Preſcot's caſe Cro. Fac. 646. foraſmuch 1 
as the agreement was found to be, to make 1 
the loan for a year, and that the aſſurances 1 
were for the payment at the-end of the |. 
year, and by the ſcrivener's miſtake it was 3 
made payable the next day, it was not 
uſury within the ſtatute; for that there was 


not 5 


j . 
8 wy 4 


»„. 


g Tus queſtion in Dyer was upon the 13th Flix. 
of uſury. It is declared in the act, that it ſhould en- 
dure for 5 years, next after the end of the then pre- 
ſent Parliament, and from thence unto the end of the 
firft Seffion of the Parliament then next enſuing. It was 
held that the words next enſuing ſhould be referred to 
the next Parliament, and not to the next Sg. 
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Chap. il. not any corrupt agreement betwixt them, 


\ 
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= @butatrue and abſolute agreement, and the 


act of a ſtranger ſhall not bring him within 
the ſtatute, eſpecially it being found he did 


not require his payment until after the year, 


3. In attempting to ſhew what contraſts 
are within the flatutes of uſury, I 
propoſed, under the third head, to 
treat of the devices, which have been 
practiſed to evade thoſe ſtatutes. 


| Devices to evade the law of uſury muſt 
neceſſarily be more frequent, when the 
laws have reduced the rate of intereſt to a 
low pitch, than when a high rate of inte- 
reſt is allowed; becauſe the temptation to 
evade the law is increaſed in the ſame pro- 


portion as the rate of intereſt is diminiſhed, 


Therefore when the Roman law, (which 
originally allowed a certain quantum of in- 
tereſt) extended its prohibitions to all de- 
grees of it, the ſubterfuges to evade the 
law became ſo numerous, as to bid de- 
Kance to the legiſlature (. The moſt 
| | uſual 


Mm 


( Poſftremo vetita uſura, multiſque plebis ſeitis ob. 
diam itum fraudibus, que toties repreſſe, miras per art! 
rur/um oricbantur. Tac. Annal. bb, 6. Co 4+ 


My. Bo” > wu 


— - 


3 
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uſual expedients, by which uſurers have Chap. II. 


attempted to evade the ſtatutes of uſury, 


iſt; By- adding a colorable riſk to the 
loan, or diſguiſing it in the ſhape of a poſt 
obit or bottomry contract; for (as I have 
before obſerved,) there is no uſury in 
taking more than legal intereſt, where the 
principal i: is hazarded. 


Aly. By lending money under pretext 
of a ſale of goods. When applied to for 


a loan, the uſurer, pretending to have ng 


money at his immediate command, offers 
s for ſale on credit, at an exorbitant 
price, and cauſes them to be repurchaſed 
by ſome other perſon, who is privy to the 
fraud, at leſs than their real worth: by 
this means the borrower is charged with 
intereſt for the ſum, at which he purchaſed 
the goods, when no more was in reality 
advanced, than the price of the repurchaſe. 


zy. By what was called dry exchange; 
in which caſe, the borrower, for ſecuring 
the repay ment of the money lent, drew a 
bill of exchange on ſome fictitious perſon, 


ſuppoſed to be in a foreign country; the 
F bill 


—— 


Richards v. 


On Aturp. 
bill was never ſent abroad, but a proteſt 
was obtained for nonpayment of it when 
due, and thus the borrower was charged 
with exchange, re- exchange, and other in- 
cidental expences, over and above legal 
intereſt. | | 


4ly. By lending ſtock; or money in the 
public funds, to be replaced by the bor: 
rower at a future day, till which time he 
is charged with intereſt for more than the 
market price of the ſtock. 


. gly. By advancing money on a pre- 
tended partnerſhip, by which means the 
lender gets exorbitant intereſt, under the 
pretext of -partnerſhip profits, | 


- = 


ly. By turning the loan into the ſhape 
of a purchaſe of a life annuity, which be- 
log obtained by the uſurer at a conſiderable 
undervalue, very large intereſt is received 
from the accruing payments of the annuity, 
and the principal is ſecured by an inſurance 
of the lite, for which the annuity is granted: 
as where a perſon, being applied to for 2 


Coup. 770. Joan, tempts the borrower on, by pretend- 


ing not to have money, 40 grant an an- 
nuity at leſs than the real value. 
| 4 7. 


On Urſury. 
7ly. LasTLY there is an inſtance men- 
tioned in Crote, of attempting to evade 
the law of uſury, by reſcrving the intereſt 
as rent, on a leaſe of a houſe, which was 
let by the lender to the borrower at an un- 
reaſqpable rent. | 
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See Bedo v. 
Sanderſon 
Cro. Tac. 
SS. C. ca Hes 
Saunder's ' 
Caſe 

Shep. Touch, 


62. 


Tus legiſlature have often attempted to 
put an end to evaſions of the laws againſt 
uſury : and after a long conteſt between 
the uſurer and the legiſlature, ,the in- 
genuity of the former hath prevailed over 
the authority of the latter; for the legiſla- 
ture have never yet been able to extirpate 
the practices of uſurers, to get extravagant 
intereſt. The firſt attempts of the legiſla- 


ture were directed againſt thoſe particular 


forms of uſury, which were then moſt in 
practice. Dry exchange was formerly one 
of the moſt frequent, and 1s therefore ſpe- 
cifically forbidden by divers old ſtatutes. 
The ſale and repurchaſe of goods and mer- 
chandize was alſo a very common ſpecies 
of evaſion, and is particularly provided 
againſt by the ſtatutes of 11. Hen. 7 c. 8. 
and 37. Hen. 8 c. 9. The ſecond ſection 
of the latter ſtatute enacts that no perſon 
ſhall by hichſelf factor attorney ſervant or 
deputy ſell his merchandizes or wares, and 

F 2 within 


63 


On Uuty. 


Chap. IT. within three months next after, by himfelf 


factor attorney deputy, or by any other 
perſon to his uſe, buy the ſame merchan- 
dizes or wares, or ally part thereof, at a 
lower price, knowing them to be the ſame 
as he before ſold. Theſe prohibitions of 
particular ſpecies of uſury pat uſurers upon 
other contrivances, which cauſed the le- 
giſlature in later ſtatutes to uſe more ge- 
neral terms in prohibiting uſury. They 
have accordingly by the ſubſequent ſtatutes 
of uſury enacted, that it ſhall be unlawful 
to take exorbitant intereſt, either dire&l 
er indirefly, or by any ſhift, or 2 — deceit- 
ful way or means. 


Tuvs every ſhift or ſubterfuge, how- 
ever ſubtile, is included in the prohibitions 
of the later ſtatutes of uſury; and though 
the proviſion in the ſtatute of Hen. 8. is 


the only ſpecific one now in force againſt 


colorable ſales of goods, other caſes of ſuch 
ſales are included in the more general terms 
of ſubſequent ſtatutes, Hence one would 
have thought that every avenue had bcen 
cloſed againſt future evaſion : yet the ſe- 
creſy, with which uſurious bargains are 
negotiated, and the neceſſity of ſome proof 
of facts or circumſtances, from which the 
Court 


door of evaſion is ſtill left open. 
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Court can decide upon an uſurious con- 
tract, renders the diſcovery of uſury ſo 
very difficult, (for without ſuch proof the 
_ courts will never intend uſury,) that the 


It is 


therefore a juſt obſervation, that in caſes. 
of this kind, non deficit jus, ſed probatio. 
The circumſtances which have been gene- 
rally relied on, in caſes upon the ſtatutes 
of uſury, as having a tendency to prove 
the contract to be merely a ſhift or ſubter- 
fuge to evade the law, are the e following, 


VIZ. 


on credit. 


5ly. Powzrs of repurchaſe, 


7ly. Tux form of the ſecurity. 


#4 


2ly. ComMunicaT10n for a loan. 


6ly. Tur diſtreſſes of the borrower, 


iſt, Tux lightneſs of the hazard, when 
the loan is put in hazard. 


gly. Inapzquacy of price, on a pur- 
chaſe. 


Aly. Exo8BITANCE of price, on a ſale 


U 


bly. 


1 Lat. 271, 


273- 
Lamego v. 


Gould 


2 Burr. 716. 


Bridgm. I I 2. 


Sabinb. on 


Will 69. 


? 
— 


70 
Cbap. IL 
— — 


$ Rep. 70 4. 


- 


Reynolds v. 
Claytcn 
Rep. 70 a. 
oore 297- 
2 Anders. 15. 


On Uſury, | 
Sly. Taz ſubſequent acts of the parties. 


1ſt, Tus hazard may often be fo light, 
as to make it evident that it was merely 
colorable, and that circumſtance alone is 
in * concluſive pou of uſury. 


"Fe was ſaid by Popham C. J. in Barton's 
Caſe. If A. come to B. to borrow 100/, 


B. lendeth it to him, if he will give him 


for the loan of it for a year 204. if the ſon 
of A. be then alive, the ſame is uſury 
within the ſtatute; for if it ſhould be out 
of the ſtatute for the incertainty of the 


Hife, the ſtatute ſhould be of little effect: 
And by the ſame reaſon he may add one 
life, he may add many; and ſo like to a 
mathematical line, which is divi/fbilis in 
ſemper diviſibilia. 


So where R. lent C. gol. when intereſt 
was at 10 per cent. for about ſix months, 
and C. was to pay for the principal and 
loan of it 33/. on the expiration of the 
time, for which it was lent, if the ſon of the 
obligee were then alive, and if he died before 
that time, then he ſhould pay but 27h. 
which was 31. lefs than the principal: it 
was held to be an uſuzious contract within 

the 
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the ſtatute, according to the opinion of - Chap: IT. 7 
Popbam C. J. in Burton's caſe, and the rea- , Wi: 
. 1 
ſons there given by him. [T0 
i | 1. 155 
| | F e 
Ix a cats vouched by Prem Ser. in Ney. "i 
nolds v. Clayton, more than legal intereſt 14 fr 


* 3 
— ol 


was to be paid at the year's end, if three 


— 
—— — 


2 4 9. 
— — 2 a » 1 
* 2 — — — ä ——— * 


4. 
perſons ſhould jo long live: in Button v. Dro- 1 | ſt 
man, the contingency was, if one perſon * 12 : , 
ſhould live to the end of the year: in Mafon v. i 
Abdy, the only hazard annexed to the prin- £0 9 
cipal money was, that a man in good health 1 
ſhould die within fix months: and theſe were 1 1 
all held to be caſes of uſury (i). bt: 1 

| 3” +2208 

Tut is an obvious diſtinftion between 1 
the laſt- mentioned claſs of caſes, and that | ; < 
of Beding field v. Aſhley. There it was 4 6% 1:3 
great hazard, but that in 10 years all the 1:38 
five daughters, or ſome of them; would be | if 'Y 
dead: and it was ſaid, that if it had been, loud, 5 7 


that he ſhould pay 4007. at the end of 10 
years, if any of them were alive, it were a | 
greater doubt: or if it had been, that he 1 


Met. 2 
* Ga | F 
* — N 
* = IS = 
& 


* 
— 
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2 Wk Ga” 
— Tren 
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F 4 ſhould | Wt 
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(i) Button v. Droman Moore 398. S. C. called But- 11 5 
ton v. Downham Cro. Elix. 642. See alſo Lut. 469. - 


470. Maſon v. Abdy Carth. 67. 1 Sho, 8. 3 Sek. 
390. Maſon v. Fulwood Comb. 92. 
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Chap. In. ſhould pay at the end of one, or * years, 
300 l. if am of the ſaid children were 
alive: that had been uſury; for in proba- 


bility one of them would continue alive 


1 fo ſhort a time, 


It muſt ci be obſerved, that the 
diſtinction between large and ſlight riſks 
is applicable only to caſes, where the riſk 
is annexed to the principal: in all caſes 
where nothing is hazarded but the intereſt, 
whether the hazard be large or trivial, the 


contract is uſurious. 


Cre. Jac.gos, Tuis difference was taken by Dederidee, 
BEE: J. in the caſe of Roberts v. Tremayne. If 
(lays he) I lend 1004. to have 120/. at the 

year's end upon a caſualty, if the caſualty 

goes to the intereſt only, and not to the 
principal it is uſury; for the party is ſure 

to have the /principal again, come what 

will come; but if the intereſt and princi- 

> 2s pal are oh in hazard, it is not then uſury. 
350. * That diſtinction is alſe recognized, and 


J. . . 
2 at of relied on in ſubſequent caſes. 
Rep. 863. 
> "Way In Roberts v. Tremayne, only the intereſt 


_—_ C. called was put in hazard: 1007. was lent for two 
t 
— youu for which the borrower was to pay 


Tremoile 


2 Rolls Rep. 47. for 
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for intereſt yearly 22 J. 103. quarterly, if Chap. u. 


M. A. ſnould live ſo long, and it was re- 
ſolved to be an uſurious bargain: yet the 
ſlig htneſs of the riſk ſeems to have been moſt 
relied on in the deciſion; the reaſon given 
being, that by intendment M. A. might live 
above two years, and that it was an apparent 
poſſibility, that ſhe ſhould receive that con- 
ſideration, whereby ſhe was within the ſta- 
tute. But it ſeems, that according to the 
doctrine of Doderidge, the deciſion would 
have been the ſame, if the riſk had been as 
large as in Bedingfield v. Aſhley. 


AnD though in fair bottomry contracts, 
the riſk is very great; yet if it be ſo tri- 
vial, as to make it apparent that it is frau- 
dulent, the contract will in ſuch caſe be 


deemed uſurious. As if there ſhould be @ þ,, 3 


contingency in a bond, if one, out of 20 J. 2 ex. 143. 


ſhips bound from Newcaſtle to London, ar- 
rived ſafe; that would be a contingency 
thrown in to evade the ſtatute, which 


would be too hard for ſuch bond. So if 


ſuch a contract is made, if the Paquet 
ſhould return to Dover from Calais, at the 
ſeaſon of the year, in which there is no 
danger. And in the caſe of Foy v. Kent a 


bottomry bond was ſent to be tried, whe. #4 418. 


ther 
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ther it was an evaſion of the ſtatute, which 


would not have been fo, if it could not 


Fuller's Caſ⸗ 
4 Leon. 208. 


have been an evaſion, 


— 


2ly. Ir at the dime of entering into a 


contract for the purchaſe of an annuity, or 


other thing, there is any' communication 
between the parties, reſpecting the loan of 
money, it raiſes ſtrong ſuſpiciori of uſury, 
In Fuller's caſe, where the purchaſe of an 


annuity was held not uſurious, it is ſaid, 


that “ care is to be taken that there be no 


* communication of borrowing of any 


Tanfield v. 
Fineh 


Cro. Elix. 27. 


Finch's Caſe 
Anders. 121. 


« money before.” The caſe of Tanſſeld v. 
Fincb is to the ſame effect. But this muſt 


be underſtood to mean a mutual commu- 


nication, and that the annuity ſhall not be 


contracted for in fraud of the ſtatute; for 
if an application is made by one party to 
borrow money, and the other party refuſes 


to lend for intereſt, but agrees to purchaſe 


an annuity or rent charge, and a rent is 
granted accordingly, amounting to more 


than the ſtatute allows, it is not uſurious: 


and there is {till leſs ſuſpicion of uſury, 
where the party applied to is an attorney, 
and the real ſeller is ignorant of the whole 
converſation. Even if a loan ſhould be 


meditated, and afterwards bend fide be con- 


verted 


On Ufury, -  n 
verted into a purchaſe, it ſeems it would Chap. IE 
not be uſurious. Yer this is a very ſtrong 5 
and ſuſpicious circumſtance, but if the 
tranſaction comes out to be clearly a Bond 
fide purchaſe, it will notwithſtanding be 
good. A. agreed to lend B. 1001. and Rowe v. 
that for the forbearance thereof, B. ſhould . 
pay to A. 20l. half yearly, till. 1204. ſhould 
be paid: Twi/den ſaid the contract was not 


uſurious, but a purchaſe of an annuity for 
three years. 


gly. Inavzquacy of price is alſo a 
ground for ſuſpecting uſury. Yet if a 
purchaſe be made for conſiderably leſs 
than the real value, it is no uſury. As if 
land worth 60/. per annum, be purchaſed at King v. 
201. per annum: or if one for 1004. pur. Evans. 
chaſe lands worth 40/. per amum: the ſame 9 
of goods ſold above the market price: theſe 1 44. 351. 


2 Fer EV, I * 
are not offences within the ſtatutes. 35 


. And ſo if an annuity or rent charge, be 
purchaſed at ever ſo cheap a rate, if the 
contract was really a purchaſe, and not a 
loan, it is not uſurious (4). 

Bur 


Pn 


— 


* 


(k) Dr. Goad's caſe cited Cro. Elix. 27. Tanfield 
9. Finch ibid, Fuller's ca/e 4 Leon. 208. Fountaine 


V. 


76 


Chap. II. 
— 


Dn Uſury, 


Bur inequality of price raiſes af uſpicion, 
that the ſale was merely pretended, and 
that borrowing and lending were the real 
intention of the contracting parties. If 
the price be very inadequate, the proba. 
bility of the tranſaction's being uſurious, 
is proportionably increaſed. But inade- 
quacy of price is not of itſelf a ſufficient 
ground, for deciding that the contract is 
ulurious ; yet it may upon circumſtances 


make it unfair, and unconſciencious, and 


as ſuch relieveable againſt in a court of 
Equity (V. 
| Aly. 


— — 


— 7 13 W > & W 


v. Grymes Cro. Fac. 252. Symonds v. Cockerill 
Ney Rep. 151. Cotterell v. Harrington Brownl. and 
Goldeſb. 180. Rex v. Drury 2 Lev. 7. Wortley v. 
Pit 1 ez. 164. Murray v. — 2 Blackft, Re. 


859, 3 Mili. 390. 


(1) The caſes of inadequacy of price are collected 
together in Mr. Fonblanque s edition of the Treatiſe in 
Equity, (1 vol. 116.) the reſult of which ſeems to be, 


that a ſmall inequality of conſideration will not of it- 


ſelf give a title to relief in equity: but that where 
there is a very groſs and enormous inequality, that 
circumſtance alone will afford ſufficient evidence of 
fraud for obtaining ſuch relief: yet it has been ſaid, 
that there is no caſe in which mere inadequacy of 
« price, independent of other circumſtances, has been 
held ſufficient to ſet aſide a contract.“ The caſe 

WT. 


groſs an 


ſtances, 


On Uſury, 

Aly. As inadequacy of price, in caſe of a 
purchaſe, gives a contract the appearance 
of uſury,; ſo on the other hand exorbitance 
of price, in caſe of a ſale on credit, is no 


Chap. II. 


leſs ſuſpicious. It is therefore held, that S Wicks ge 


if a money lender is applied to for a loan, 


Gloceflerſbire*s 
Cafe cited - 


and inſtead of lending money, he offers to Moore 398. 
ſell goods at a price, which exceeds their Becher's Caſe 
real worth, and gives credit for the pur- % Moore 


chaſe money, and the purchaſor 1s to pay 
intereſt, which exceeds the legal rate, if 


computed according to the true yalue of 
| the 


of James v. Oades 2 Vern. 402. ſeems to me to be of 
that deſcription. F. applied to a ſcrivener to lend 
him 2001. and they agreed that J. ſhould ſecure to 
O. 40 l. a year for eight years: On a bill to redeem 
the Court ſaid, that what was uſually called a Briſfel 
bargain was 20 l. per annum for ſeven years for 1001. 
bat that this went beyond it, and was extended to 
eight years, wiz. 1601, for every 1001. by 20 l. per 
annum, and ſhould it be allowed, it might be carried 
to nine years, and ſo on without any ſtint or bounds; 
and declared it to be an agreement againſt con- 
ſcience, and decreed a redemption, on payment of 
two hundred pounds, with ſimple intereſt at fix pounds 
fer cent. See alſo Herne v. Meeres 1 Vern. 465, and 
2 Bro. Cha. Rep. 176. However I take it to be 
doubtleſs, that inequality of conſideration, however 
groſs and iniquitous, will not, without other circum- 
ſtances, be concluſive to prove a contract to be uſurious, 
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the goods, it is uſurious. So if in di. 
counting a bill; the party diſcounting gives 
goods in part, which are charged beyond 
their value. 


Bur where 4. gave credit to B. for 


| Jewels to a certain amount, but B. not be. 
ing able to raiſe money on them, deſired 
that A. would exchange them for old plate, 
and A. ſaid that old plate was as good as 
money, and accordingly gave him in money 
the value of as much old plate.as was leſs 
by 100/. than what the jewels had been 
ſold for, the whole amount of which B. 
was to ſtand indebted : it was held not to 


be within the ſtatute. 


A. in conſideration of advancing 451, 
for which he takes the borrower's note of 
hand, payable on demand, ſtipulates to 


have half the profits upon a reſale of cer- 


tain goods intended to be purchaſed by the 
borrower with the money, and two hours 
after the purchaſe, demands payment of the 
note, and the ſame night puts a perſon 
into poſſeſſion jointly for himſelf and the 
borrower, and the goods, upon a reſale; 
produce only a neat profit of 3 J. this is an 
uſurious tranſaction, 


W. 


— 


Dn Uſury, | 
W. employed L. a money broker to Chap. II. 
raiſe 200/. on a bill of exchange. H. and Love wy. 
S. hearing of this, ſent their broker to L. Waller 
to inquire if V. wanted money, and he I 
told the broker he did. The broker ſaid 
his principal would advance 1001. in mo- 
ney and 1001. in goods. L. informed V. 
of this, and that the broker had appointed 
him to go with VV. to H. and $S.'s ware. 
houſe: on their going to the warehouſe 
H. and S. apologized to . for not having 
money at that time, but only goods, and 
wiſhed to deter the buſineſs for a few days. 
After repeated delays, under pretence of 
getting money, H. and S. ſaid they could 
get none, but offered immediately to ad- 
vance the whole in goods. The goods 
were advanced, and the bill of exchange 
delivered by V. to H. and S. and alſo an 
aſſignment of his ſalary, as a collateral 
ſecurity for payment of it when due. The 
goods were carried by the broker, who 
ſorted them out, and L. to an auctioneer, 
(who was a ſtranger to /.) to ſell, or ad- 
vance their value. He advanced 1204. 
to V. and it was agreed, if the goods 
ſhould ſell for more, the balance ſhould 
be accounted for to V. if for leſs, V. 
ſhould make good the difference. The 


goods 
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On Alury. 


goods were ſold at 1171. 24. 2d. Under 


theſe circumſtances, the contract was 


found to be a loan, under color of a ſale 
of goods. | | 


— 


An if ſtock is ſold, to a perſon apply- 


ing for a loan at more than the market- 


price, and he agrees to pay legal intereſt 
for the ſum, at which he takes the ſtock, 
the ſale is deemed evaſive, and as a maſk 


for uſury. 


B. advanced to M. 10007. by ſelling out 


1000. S. S. Annuities, which being then 
under par, ſold at a loſs of 767. upon the 
whole, and paying him the money, for 
which they ſold, and taking ſecurity for 
10001. at 5 per cent. intereſt. He afterwards 


advanced 14001. more in the ſame manner, 


by ſale of ſo. much S. S. Annuities, which 
were alſo under par, and fold at the loſs of 
2671. 155. upon the whole, and took ſe- 
curity for 1400/4, at 5 per cent. intereſt, 
with a power for M. to reinſtate the 14000. 
at any time within two years, which was 
not done. The firſt queſtion was, whe- 
ther it was uſury ? 


| Sir Robert Henley Lord Keeper ſaid,—as 
to the firſt, I am clear of opinion it 1s 4 


ſhift 


On Ucury, 


ſhift within the ſtatute. The plaintiff had 
but 9247. inſtead of 1000/7. in the one 
caſe, and 11321. 55s. inſtead of 1400/7. in 
the other. He has paid as much intereſt 
as is equal to 5 per cent. for 1000/7. and 
14007, which is more than the ſtatute al- 
lows, being more than 5 per cent. for the 
money he received. Suppoſe ſtocks at 75 
per cent. if a perſon takes at par, he pays 
61. 55. per cent. The caſe of the 1400 J. 
is not diſtinguiſhable trom the other. Not 
ſo on the footing of a riſk, for the defen- 
dant took intereſt for 1400/. though in 
fact the plaintiff received but 1132/7. 55, 


Bur it is otherwiſe, if ſtock is taken by. 
the perſon wanting money at a fair price, 
or is firſt ſold, and then the money lent to 
him, and he is either to replace the ſtock 
on a certain day, or repay the price or mo- 
ney he received on a ſubſequent day, wich 
ſuch intereſt in the meantime, as the ſtock 
itſelf would have produced. 


sly. Ir a power of repurchaſe be given, 
it is a ſtrong circumſtance towards the diſ- 
covery of a loan. But a power of repur- 
chaſe will not be ſolely relied on in de- 


ciding upon an uſurious contract. Even 
G when 


Ly 


— 


Chap. II. 


Tate v. 
Wellings. 
3 Term Rep. 


531. 
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| On QUſury, 

Chap. Il. when accompanied with other ſuſpicious 
| circumſtances, it is not concluſive. In 
Rex v. Drury the caſe of Rex v. Drury, where beſides 
2 Lev. 7. the great inequality of price, at which an 
annuity was purchaſed, a power of repur- 
chaſe was ſuperadded, and it was held not 
to turn the contract into an uſurious loan. 
Similar to that was the determination of 
Murray v. Harding, which was a purchaſe 


Murray v. 

1 ls of a life annuity at an undervalue, though 
acijt. — . . 

Rep. 859, à power of redemption was given to the 


3 Wits. 390. grantor at the end of five years. Where 
. previous notice, or half a year's or a quar- 
ter's annuity in advance, is required, as 

part of the terms of repurchaſe, (which is 

uſually the caſe) the power is more liable 

Lawley v. to ſuſpicion. Lawley v. Hooper, though 
＋ * the queſtion of uſury, which was there 
a made, was not decided, ſerves to ſhew, 
that where the validity of a contract is 

conteſted on the ground of uſury, clauſes 

of that kind give the contract a very un- 

favourable aſpect. In the caſe laſt referred 

to, an objection was made by the purcha- 

ſor, at the time of meeting to execute the 

deed, to the terms of repurchaſe, that it 

was made to be at any time, and he ſaid it 

was uſual to reſtrain it to a certain period 


On Ucſury, 


of time, and Lord Hardwicke in his argu- 
ment laid conſiderable ſtreſs on that cir- 
cumſtance. What (ſays he) does this im- 
port? it is plainly the language of a lender 
of a ſum of money. The purchaſor alſo 
inſiſted on an indorſement on the deed, 
that in caſe of a repurchaſe, it ſhould be 
upon payment of 751. more than the ori- 
ginal purchaſe money, and that he ſhould 
have ſix months notice of ſuch repurchaſe. 
His Lordſhip from thence inferred, that 
the conſequence was, that he would have 
this time to find out another hand to take 
his money, and would have intereſt for his 
money during thoſe ſix months; but upon 
payment of 751. more, he might redeem, 
which was the ſame as ſaying, © you ſhall 
give me ſix months notice, or pay me 
* ſix months of the annuity.” 


6ly. Tux diftreſſes of the party entering 
into a diſadvantageous bargain tend to give 
it the appearance of uſury; for none but 
thoſe, whoſe circumſtances are in the moſt 
deſperate plight, would accede to the ex- 
orbitant terms of the uſurer. He there. 
tore finds it eaſy to impoſe his own terms, 
and proportions his demands to the em- 
G 2 barraſſments 


Chap. II. 
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Chap. II. barraſſments of the borrower. Like the 


Ste 3 Blackf. 


Spurrier v. 


uſurer in Horace, 


Duantd perditior quiſque eſt, tanto acriùs urget. 
Lib. 1 Sat. 2. 


He can alſo deal more ſafely with men 
of deſperate fortunes than others; becauſe 
the ſame diſtreſs, which forces them into 
unequal bargains, prevents them from ap- 
plying to a court for redreſs. The diſ- 
treſſes of the parties in Lawley v. Hooper, 
Lowe v. Waller, and other caſes, materially 
tended towards making them out to be in 
ſubſtance uſurious loans of money : 1n the 
former of thoſe caſes it was particularly 
obſerved by Lord Hardwicke, that the 
grantor of the annuity was an extravagant 
young man, had been twice in priſon, and 
that his diſtreſſes produced the bargain, he 
having no other means of relief. 


ly. Ir the form of the ſecurity imports a 
loan, it may in ſome degree contribute 
towards making the contract uſurious. 
But the ſubſtance of the tranſaction is to be 
principally regarded, againſt which, ex- 
preſſions in the inſtrument, which can only 
with ſtrict propriety be applied to a loan, 
have but little weight. 
d. 


Dn Uſury, 


Sly. Tur fub/equent aFs of the parties 
may be a material evidence of intention, 
unleſs properly cleared up and explained. 
Thus in the before noticed caſe of Buckley 
v. Guilbank, where the money was made 
payable the next day by the miſtake of the 
ſcrivener, it was thought by Lee C. J. that 
the ſubſequent act of taking advantage of 
the miſpriſion, would have diſcovered à cor- 
rupt intention in the lender, and that he 
knew of that miſpriſion at the beginning, 
and would bring him within the ſtatutes 
of uſury. If the clauſe in a mortgage, that 
the mortgagor ſhall take the profits, be 
omitted, the mortgagee's afterwards tak- 
ing the profits of the mortgaged lands to 
his own uſe, over and above the intereſt, 
ſhews that the omiſſion was not owing to 
miſtake, but that it was in purſuance of a 
prior agreement, that he ſhould have more 
than legal intereſt. So if a pawn is given 
as a ſecurity for money, a ſubſequent re- 
fuſal by the broker to deliver It up, unleſs 
the borrower will pay him more intereſt 
than the law allows, is evidence of uſury, 
tho there is no other circumſtance, from 
which any precedent agreement, between 
the borrower and the pawnbroker, for pay- 


ment of illegal intereſt, can be inferred. 
G 3 LasTLY 


89 


Chap. II. 


— 
2 Blackft. 
Rep. 804. 


Cro. Jac. 677. 


See Corflet's 
Caſe Touch. 
62. and Mr. 


* Hilliard"s 


note thereto 
Gib. on 


Uſes 41. 


King v 
Walker 

2 Keb. 831. 
Anon. 2 
Vent. 38. 
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Chap. II. LAs ri every circumſtance by which a tl 
| contract is aſſimilated to a loan, bears the I: 
aſpect of corruption, and has a tendency m 

to reveal the mala des of an uſurious con- Oo 

tract. If there is any ſecret agreement ve 

between the parties, which is not expreſſed th 

on the face of the ſecurity, ſuch agree- Co 

ment is doubly ſuſpicious; for what can no 


be ſo congenial to a fraudulent and cor- 

rupt deſign as ſecreſy? However fair the 

5 Rep. 69 6. contract may appear on the face of the 
fecurity, no color or ſhew of words will 

; protect it, if it can be made out to be 
internally fraudulent. In Fountaine v. 
Grymes it was ſaid, if there had been any 
proviſion made for repayment of the prin- 
cipal, altho' not expreſſed in the bond, it 
had been an uſurious agreement, and lend- 
ing within the ſtatutes. Neither is the 
9 Rep. 26b. party concluded or eſtopped by the uſu- 
rious deed or ſecurity from ſhewing exter- 

nal circumſtances, which prove the con- 

tract to be corrupt. On the contrary, if 


Neviſon . the agreement appears prima facie to be 
Whitley uſurious, the party is not concluded from 
Cro. Car. 501. ſhewing, that the true agreement was, that 
inter aid. Thus 
md. only legal intereſt ſhould be paid ; T 
Llliogton where money was lent at legal intereſt, 
1 Roll Nep-41- and allo lands mortgaged, as a ſecurity for 


ce alſo 


2 Med. 307. the | 


Cro, Jac. 25 2. 


the money, and it was objected that the Chap. II. 
land being conveyed by indenture to the 
mortgagee, and conſequently the profits 

of the land, and that he could not aver a 

verbal agreement againſt the indenture, 

that he had not the profits; as in the | 
Counteſs of Rutland's caſe, that a man can- 5 * 
not aver a verbal agreement againſt an 

indenture, declaring the uſes of a fine Cc. 

the court thought it no objection. 


IT appears therefore, that many cir- 
cumſtances may weigh in deciding a queſ- 
tion of uſury: few will be concluſive: and 
the courts have generally founded their 
deciſions on all the circumſtances of each 
particular caſe, without ſaying what weight 
any circumſtance taken ſingly, would 
have had in the determination, leaſt they 
ſhould ſuggeſt to uſurers methods of evad- 
ing the law. 


Tre queſtion whether the contract is in Maſſa v. 
Mp ea ab Dauling 
ſubſtance a loan, diſguiſed in another ſhape 2 Strange 


to evade the law, or a bong fide contract of 1243. 


f Lowe v. Wal- 
another ſpecies, belongs to the deciſion of ler Doug. 736. 1720 
the jury: yet the court ſometimes has the — * "oh 
8 . "4. 
power of deciding on an uſurious contract: 1 
as in Roberts v. Tremayne, where all the Roberts v. 10 
Fre mayne nd 


G 4 circumſtances C Fac. 507. q Þ 


lliggens & 


Mervin's cg  Mervins caſe was there cited to be ad- 
Cro. fac. 598: judged, that if the corrupt agreement be 


1 Att. 345+ 
2 a. 147. 


Dn Ulſury.. 
circumſtances of the caſe were found by a 
ſpecial verdi&, which being apparent to 


the court to be uſurious, and could not. 


by intendment have any other conſtruction, 
it was adjudged by the court to be ſo; al- 
though the corrupt agreement was not 
expreſſed in the verdict: and Higgens & 


not expreſſed in the verdict, and the mat- 
ter is apparent to the court to be uſury, 


there the jury needs not ſhew that it was 


corruptly ; for res ipſa loquitur : otherwiſe 
if it were but implyed. Sir Jobn Strange 
Maſter of the Rolls accordingly obſerved in 
the caſe of Cheſterfield v. Janſſen, that whe- 
ther an agreement was uſurious or not 
might be determined two ways,—iſt. on 
the verdict of a Jury, on a plea of the 
corrupt agreement, — ly. by the court's 
exerciſing their own Judgment on the par- 
ticular circumſtances of the caſe, as in the 
caſe of Roberts v. Tremayne, 


CHAP, 


Hi 


On Uſury; 


CHAPTER III. 


How far Uſury affects the validity of 


the contract. 


NE method, which the legiſlature has 
taken to diſcourage various ſpecies of 
vicious and oppreſſive contracts, has been 
to declare them invalid, and thus deprive 
the party intended to be benefitted by 
them, from taking any remedy againſt the 
contractor, to compel him to fulfil his en- 
gagement. 


Provis1oNs of this kind are contained in 
moſt of the ſtatutes of uſury. Ir is en- 
ated by the 13th of Elix. c. 8. ſeF. 3. that 
all bonds contracts and aſſurances collateral 
or other, to be made for payment of any 
principal, or money to be lent or covenant 
to be performed upon or for any uſury, 
in lending or doing of any thing againſt 
the flat. of Hen. 8. of uſury, upon or by 
which loan or doing there ſhould be re- 
ſerved or taken above the rate of 10 l. for 


the hundred for one year ſhould be utterly 
Voit. 
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Chap. III. void. The later ſtatutes of uſury alſo con- 


21 Jae 10. 17. tain clauſes to the ſame effect, where the 


12 Car. 2c. 13. reduced rates of intereſt are exceeded. 
12 Ann ſtat 2 . 


. 16, | 
: By way of expoſition of this branch of 


the ſtatutes of uſury, it will be ſhewn, 


1ſt, What ſpecies of contrafts and ſecu. 
rities are made void by the ſtatutes, 
and the manner of avoiding each. 


2ly. Under what circumſtances they muſt 
be entered into to be void, 


3ly. Between what perſons they are void. 


aly. Of the conſequences of the contrachs 
being made void, 


1ſt. The words of the acts are bonds 

contracts and aſſurances : ſo that if there be 

no ſecurity, but merely a verbal contract, it 

is void. The ſtatutes of uſury differ in 

this reſpect from the ſtatute of 9 An 

c. 14. of gaming. In the latter caſe the 

words are that all notes bills bonds judgments 

mortgages or other ſecurities or conveyances 

8 whatſoever, for money won or lent at play, 


Walmſley hall be void, It has therefore been held, 


2 Strange that 
1249. : 


that when money is lent at play, the ſe- Chap. III. 


curities only ſhall be void by that ſtatute, Robinſon v. 


and not the contract. Bland 
\ 2 Burr. 1077. 


1 Blaciiſt. Rep. ; 


MoxTcacrs, whether made by feoffment 12557 6 
grant or leaſe, are void by the ſtatutes of 


uſury : and no eſtate paſſes by the deed to 
the mortgagee. | 1 Leon. 307, 


Ars0 bills of exchange, and promiſſory Lowe v. Wal- 


1 ler Doug. 736. 
notes, are aſſurances within the ſtatutes. | Oat. Ag 
Matthews 
* = . = Fi +, 
AnD in an aſſump/it, if it appear either c 
a 1 0 : Hawk. P. Go 
upon the evidence, or from the plaintiff*, cap. 82 ſe. 


own expreſs ſhewing in his declaration, 20. 
. Lord Bernard 

that the contract was uſurious, he cannot v. Saul 

recover: but a ſpecialty cannot be avoid- 1 Strange 498. 


ed by uſury merely appearing on evidence, Paln. 292. 
or on the face of the condition, but it 
muſt be pleaded. 


* 


Ver an uſurious bond or other deed 8 
cannot be avoided by the plea of non eft fac- 2 
tum; for where an obligation or other ot 72 
writing is by act of Parliament enacted to Wheipdale's 
be void, the party cannot plead this plea: —_ 119. 
but in conſtruction of law it is to be 
avoided by the party, who is bound in it, 
by pleading of the ſpecial matter, and 


taking 
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Chap, Ill. taking advantage of the act of Parliament, 


_ 


Dn Uſury, 


Vith concluſion of judgment, f a&io, &c: 


and though the a& makes the obligation 


void; yet the law tacitly requires, that the 
obligee ſhould uſe a proper method, to 
take advantage of its invalidity, 


Ix a plea to avoid an uſurious contract 
the corrupt agreement ought to be ſpeci- 


ally and particularly ſet forth, the quantum 
of intereſt, &c. in order that the plaintiff 
may know what to anſwer (a). 


Wurnk the queſtion is whether a ſecu- 


rity be uſurious or not, the iſſue ought to 
be tried in the county, where the a/ury is 


ſuppoſed to be committed, though the /e- 
curity be ſuppoſed to be given in a dit- 
ferent county (6). 


Waren the ſtatute is not pleaded, or is 


miſpleaded, the ſecurity, though uſurious, 
will 


(a) Farrell v. Shan 2 Keb. 525. Dande v. Currer 
2 Keb. 35. Hinton v. Roffee 2 Show. 329. Crow 
D. Brown 12 Med. 385. Swailes v. Bateman Sir V. 


Jo. 409. 


(b) Kinnerſley v. Smart Cro. Eliz. 195. 1 Leon. 
143. Sibthorpe v. Turner and Pay v. Wilkinſon cited 


3bid. Stanton v. Barton Bulf. 34. 


_ Dn Un _ 93 
will be held to be good, and may be re- Chap. II. 
covered upon (c). ;, 


Ax where one was in execution in debt Fiſher v. 
brought on an uſurious bond, | becauſe it _— _ 
appeared to the court that he was con- 
demned upon a nibil dicit after he had 
made an attorney and appeared, ſo that he 
might have pleaded this plea in avoidance 
of the obligation, and then did not plead 
it, an audita querela was diſallowed. 


Ir a ſtatute or recognizance be given as 
ſecurity for payment of uſury money, it 
may be avoided on that ground. So of a 1 
fine or recgvery. Statutes. recognizances, 41 $0.6; i 
fines, and recoveries, are all mentioned in 
the laſt proviſo of the ſtatute of Hex. 8, 
and muſt neceſſarily be included in the 
body of that act, and be aſſurances within 
the ſtatute of Eliz. which refers to that of 
Hen. 8. | 


A jupcMENT is not a contract or aſ- 
ſurance within the ſtatutes; and uſury 
cannot be pleaded to a ſcire facias on ſuch 

judgment. f 
| For 


* . 2 4.4. ts 
8 


. 


(c) See Geang v. Swaine 1 Lat. 464. Grainge's | 
faſt 3 Salk, 391, Peterſon's caſe Cro, Eliz, 104. 


94 


Chap. III. 


Buſh v. Gower 
2 Strange 
1043. 

S. i called 
Foot v. Jones 
cited 2 Lex. 
147. 1 Atk, 


345. 


On Ucſury, 


Fox in a caſe in K. B. where uſury was 
Middleton v, pleaded to a ſcire facias on a judgment of 


240. 


Ir was moved that this was not any 
plea; for the ſtatute of 13 Eliz is, that 
all bonds contracts and aſſurances collateral, 
ſhall be void: whereas here this judgment 
cannot be termed an aſſurance, nor be 
avoided by ſuch a ſurmiſe. 


Aup the whole court was of that opi- 
nion, that judgments ſhall not be avoided 
upon ſuch ſurmiſes; for if there had been 
any ſuch matter, the defendant might have 
pleaded it upon the action brought, and 
not have ſuffered a judgment, and although 
it may be a practice to avoid the ſtatute, 
yet it ſhall rather be tolerated, than to 
avoid judgments on ſuch ſuggeſtions. 


In another caſe in the King's Bench of a 
ſcire facias on a judgment by confeſſion, 
the defendant pleaded, that the warrant 
of attorney was given on an uſurious con- 
tract, 


Uyox demurrer, it was held that this 


was not within the 12 Ann Stat. 2 c. 16. 
or 


On Uſury, 
or to be got at this way; for it is no contract 


or aſſurance, a judgment being redditum in 
invitum. 


Tur court however inclined, that it 
it might be got at, on a motion to vacate 
the judgment, as was done in C. B. Trin. 
3 Geo. 1. Fackſon v. Moſley, where a warrant 
was obtained from an infaat, 


Ax accordingly on a motion to ſet aſide 
judgment, &c. in the Common Pleas, entered 
by warrant of attorney, which warrant the 
defendant inſiſted was void, as being given 
in purſuance of an uſurious contract, 
which is not pleadable to a ſcire facias on 
the judgment. | 


Tux plaintiff's counſel obſerved, that 
the pretended uſury was ſubſequent to the 
judgment, and that uſury for continuance 
does not avoid the firſt ſecurity, though 
a penalty of treble value is given by ac- 
tion, &c. 


Taz court directed an iſſue, to try the 
controverted fact, as to the uſury. 


IT being found by verdict, on trial of a 


feigned iſſue directed by the court, that 
the 


95 
Chap. III. 
— 


Machin v. 
Delaval 


2 Barnes 


80. Edits 


224. 49 
Edit. 277. 


2 Barnes 
80. edit. 5 1. 
40. edit. 5 2. 
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the warrant of attorney to enter judgment 
was given in conſequence of an uſurious 
contract; the court ordered the judgment 
to be ſet aſide and the warrant of attorney, 
and the bond, whereon the judgment was 
entered, to be delivered up, and the plain- 
tiff to pay the coſts of application. 


Bur where a motion was made in the 
Court of Exchequer, for a rule to ſhew cauſe, 


why certain judgments, entered up by the 


plaintiffs, ſhould not be ſer aſide on the 
ground of uſury. 


Tux court ſaid that to ſet aſide judg- 
ments of this kind, was to uſurp the of- 
fice of a court of Equity, by the ſummary 
juriſdiction of a court of law. That it 
might be neceſſary at laſt, to direct an iſ- 
ſue to try the validity of the tranſaction, 
which a court of law could not compel : 
and that the introduction of this ſecond 
innovation in practice, rendered neceſlary 
by the farſt, ſhewed how dangerous it was 
to confound the juriſdictions of the dit- 
ferent courts. That the regular procels 
of a court of equity ſeemed in every re- 
ſpect the beſt adapted to that caſe, That 


the plaintiff was intitled in conſcience to 
the 


O n Ucſury, 


money he had really advanced. That if Chap. Ill. 


the court ſet aſide the judgment, he loſt 
that with the reſt. That a court of equity 
on the other hand decreed what was really 
due, and no more. 
King's Bench had granted ſuch motions, 
That perhaps it was become ſo much the 
practice of the court, as not to be diſputed 
there: but that in this court, no ſuch pre- 


cedent had been eſtabliſhed, and that the 
court did not ſee reaſon to make one (d). 


21y. Under what circumſtances ſurious 
contracts muſt be entered into to be 
void, 


That the Court of 


Ir a leaſe or other ſecurity be made for ebe es. 


payment of the principal, and a different — an 


ſecurity be given for the intereſt, they are 
both void : otherwiſe the ſtatutes would 
be evaded by that means 


And if a ſecurity be taken in the name 


of another perſon, it is equally void as if 
taken in the name of the lender of the 
money, | 
H As 


[IT 


(4) This was the caſe of a po obit bargain, but 
was held not uſurious, 
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On Ucury, 


Chap. III. As where a feme-covert acts as pawn- 
Barnet v. broker, and lends money upon an uſurious 
„ contract, and takes a bond for it to her 
der. 34% huſband, the bond ſhall be avoided by 

pleading the ſtatute, though the huſband 
is not chargeable for the uſury criminaliter. 


: Bur a ſecurity given by the borrower to | 
a perſon, not privy to the uſurious agree- 
ment, and to whom the lender is indebted 1 
in ſo much money, ſhall not be avoided * 
by the uſury. o 
fa 
Ellis ». As where V. was indebted to A. in 100, lo 
hr 5 for the forbearance of which he agreed to mi 
Yelv. 47. pay more than legal intereſt, and A. being tal 
-+ fe indebted to E. in 1001. W. and A. joined * 
Moore 752 in a bond to E. for payment of his debt. the 
2 Anders. 121. 
IT was argued, that though E. was not 
privy to the corrupt agreement, the bond 
was void; for otherwiſe it would be a 
practice for every uſurer to avoid the ſta- 
tutes ; for he would always be juſtly in- 
debted in the principal ſum, and would 
contract for the uſury money in his own 
name, and take the aſſurance of it to him- 
ſelf, but to be aſſured of the principal, he 


would cauſe the bond to be made to one, 
to 


On Ucury, 99 
to whom he was juſtly indebted, who Chap. ll. 


money, if it ſhould be examined whether g 1 
there were any corrupt agreement betwixt 56 
his greditor and his ſureties, whereof he 3M 
could not by intendment have any conu- | W 
ſance, and it would be a means to draw in | WM 
queſtion every debt, and to puniſh one, | 3 | 
who was not privy to any corrupt agree- | 1 
ment: wherefore it being confeſſed by de- | li. 
murrer that this bond was made unto him | 3 
for a true debt, and that he was not privy to | 4 
any corrupt agreement between them, the = 
bond was good: otherwiſe there might be * 
great prejudice to true creditors; for per- £48 
adventure upon the making the bond he 1 'Þ 
{ H 2 delivered 1998 
* 

bY 

| 1 


ſhould not know of the bargains between 


them, and fo by ſuch practice, they would 
eſcape out of the ſtatute, 


Bur it was held, that inaſmuch as it was 


made to him for a true and juſt debt, and 


that he was not knowing or privy to any 
corrupt agreement between them, it was 
not reaſon he ſhould be delayed of his due 
debt. For as on the one ſide it might be 


ſaid to be the means to defraud the ſtatute, 


ſo on the other ſide it might be a greater 


miſchief to a true creditor, when he ſhould - 


take ſecurity by bond with ſureties for his 


— 
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100 
Chap. III. 


Yeho. . 


Brown 


Galagſb. 85. 


Baſſet and 
Prowe 

2 Leon. 166. 
Button v. 
Downham 
Cro. Elix. 642. 
Button . 
Droman 
Moore 398. 
Robinſon v. 
May | 
Cro Eliz 588. 
Gouldſb 174- 
Dowman v. 
Butter 


Ney Rep. 73. 


On Ucury,” 


delivered up his ancient bond, or if his 
debt were by contract, by the taking of 


that bond his debt ſhould be gone. 


Bor in the laſt mentioned caſe it was 
ſaid, that if no debt had been due to E. before, 
then clearly it would have been uſury in 
E. for there had been no lawful cauſe to 
make the bond to him, but only to coun- 
tenance the corruption between . and A. 


Aup where a ſurety joins in a ſecurity, 
and a counterſecurity is given by the prin- 
cipal to the ſurety for indemnifying the 
ſurety, ſuch counterſecurity is good, not- 
withſtanding the original ſecurity ſhould 
turn out to be uſurious; for the counter- 
ſecurity is not in ſuch caſe for payment of 
the money lent upon or for uſury, according 
to the words of the ſtatutes, but for the 
indemnity of the ſurety. And though in 
caſes of that kind, it may be ſaid that the 
ſurety may be a friend of the uſurer's, and 
when an action is brought againſt him by 
the uſurer, may neglect to plead the ſta- 
tute in avoidance of the original ſecurity, 
and permit the uſurer to recover againſt 
him, and then have his remedy upon the 
counterſecurity, and by that means the 

ſtatutes 


On Ucury, 101 


ſtatutes be defrauded : yet it is not to be Chap. III. 0 
- — — N 
preſumed that the ſurety was conuſant of +0 
the corrupt contract, conſequently cannot. 5 
be expected to plead it. But if it appears = 
that the ſurety was privy to the uſury, and F 
neglected to plead it in bar to an action on 
the original ſecurity, he will not be per- 


mitted to recover upon his counterſecurity. 128 
Upon this ground it ſeems Potkin's Caſe Potkin's Cap 1 
may be reconciled with the other caſes, 326. I [8 
though at firſt ſight it ſeems to contradict 1 
them. It is not indeed expreſsly ſtated by 1 
the reporter that the ſurety knew of the | 1: 

"2 


uſury; yet the reaſon given in that deter- x Wo. 
mination, that the ſurety, when he was * 
impleaded upon the principal bond, might 
have diſcharged himſelf, and neglected ſo 
to do, ſhews that he had knowledge of the 
uſury : otherwiſe how could he plead it? 
And though the ſtatutes mention collateral 
ſecurities, that 1s to be intended for payment 
of money to the lender, and not between the 
borrower and the ſurety, | 


A $EcurITY, Which is originally valid, Ferrall v. 
j | zaue Shaen 
cannot be avoided by a ſubſequent uſurious g es 
contract, 3 Salt. 390. 
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Chap. III. As where after a penalty has been 
— — . . . 
Radley v. Forfeited, a contract is made to receive 


Manni : : | ; 
/ 3 4 intereſt according to the penalty, which 
— is double the principal money, it does 


J 1 - not avoid the bond, which was good at 
Nut. 248 flirſt. | i 
Pl. 39. 


W Bur it is ſaid that it would be otherwiſe, 
if the ſecond contract were made before 
the penalty forfeited, yet not if on the 
ſame day. 


Dalton's Ca: AND if a man accept legal intereſt be. 
Ney Rep. 171. fore it be due, that does not make the ſe- 
40. 


Bulf. 17. curity void; unleſs it was ſo agreed af the 
time of the original contract. 


* 


Kking v. Allen A. lends money when intereſt is at 8 per 

Sir J. Raym. cent. and takes bond for it, and accepts 

weld the ſame rate of intereſt, after the ſtatute 
of Car. 2. which reduces intereſt to 6 per 
cent. ſuch acceptance of intereſt ſhall not 
make the bond void. 


8 £ 4.5. was lent on a pledge of Jewels and 
Sewel alias gl. was agreed to be paid for the uſe of it for 
> ll 119. 2 year: the borrower afterwards gave bond 

for the money: Holt ſaid it was a queſtion, 


whether the new bond was void or not. 
Is 


WP 
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Iv an action of debt brought upon a 
bond, the defendant pleads the ſtatute of Vaughan v. 


uſury, and ſhews a corrupt agreement for 
money lent in the year 1732, to be paid 
in 1733, and after in 1735, new bond 
given for payment of the firft ſum: and it 
was pretended that this bond was void; 
but it was adjudged, that becauſe the firſt 
bond was not corrupt the latter ſhould not 


be ſo. 


Ax where P. was fairly indebted to G. 

in 11257. and on P's. deſiring time to pay 
it, G. inſiſted that 150/. ſhould be added 
to the debt, declaring he would have no- 
thing to do with intereſt, and if the pro- 
poſal was refuſed, he would inſiſt on im- 
mediate payment, and P. accordingly gave 
him five acceptances for theſe two ſums, 


payable within 14 months, 


Ir was held that the bond fide debt was 


unimpeached by the uſurious tranſaction, 


Wurkr a ſecurity is given for no more 
than legal intereſt, it might be queſtioned 
whether it would be invalidated by the 
ſubſequent taking of more than legal in- 
tereſt, It was ſaid by North C. J. that if 

H 4 


— 


103 
Chap. III. 


Chambers | 
I Brownl, 73, 


Gray v. 
Fowler 
1 Hen. 
Blackſe. 


Rep. 462, 


1 Freem. 253. 
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Chap. III. 
ITEM 


Adlington v. 
Cann 


3 Ath, 141. 


Abrahams V, 


Bunn 
4 Burr 2251. 
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a man take a bond legally for the payment 
of lawful intereſt; but if afterwards he 
attually take more than the legal intereſt, 


this doth not avoid the bond: ſo alſo by 


Lord Hardwicke in the caſe of Adlington v, 
Cann, that ſuppoſe a mortgage to be drawn 
only for 5 per cent. and the mortgagee takes 
6, it would be void upon the word take. 
Lord Mansfield on the contrary in the caſe 
of Abrahams v. Bunn, ſaid that there might 
be uſury, which could not affect the debt, 
or avoid the contract: that the clauſe, 
which avoids the contract, is where the 
contract is for more than +5 per cent. But 
if a contract be only for 5 per cent. and the 
lender aſterwards takes more, he is liable 


to be proſecuted for uſury, and pay the 


penalty, though it does not avoid the con- 
tract. The only way in which theſe ſay- 
ings ſeem to me to be reconcileable, is by 
underſtanding them in different lenſes. 
Strictly ſpeaking the taking, in order to 
make the ſecurity void, mult be, (as J 
ſhould conceive,) in purſuance of a prior 
uſuricus contra; the words of the ſtatute 
being, that all bonds contracts and aſſu- 
rances Sc. whereupon or whereby there ſhall 
be reſerved or taten above g per cent. ſhall 
be void: in another ſenſe it might be ſaid 

that 


Dn Uſury; 


that merely the taking of uſurious intereſt 
would make the ſecurity void, though it 
was given for no more than legal intereſt, 
meaning that it would not be neceſſary 70 
prove any prior uſurious contract; becauſe 
perhaps the ſole act of raking more than 
legal intereſt, would be evidence of ſuch 
contract, as it could not be preſumed that 
the borrower would pay more than legal 
intereſt, unleſs he had previouſly con- 
tracted ſo to do (e). 


As a ſecurity originally good cannot be 
invalidated by any thing ſubſequent, ſo on 
the other hand, a ſecurity originally void, 
cannot derive any operation from any fu- 
ture act or event, 


Suppos therefore that a bond ſhould be 
uſurious, and the King ſhould afterwards 
pardon the uſury, the bond would till re. 
main void. 


3ly. Between what perſons an uſurious 
contract is void. 


An 


—— — 


pe EE 


(e) In Ballard v. Oddey it is holden, that to avoid 
a ſecurity by reaſon of uſury, the contract itſelf muſt 
be uſurious ; for if the party takes afterwards more 


than is allowed, that will not make it ſo, 2 Mod. 307. 
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Chap. III. 
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Hob. 168. 
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Ney Rep. 129. 


Ex parte 
Skip 

2 Lex. 489. 
Ex parie 
Thompſon 
I Atk, 125. 
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Aw ufurious ſecurity is not only void 

againſt the borrower and his ſureties, but 

alſo againſt all perſons, who claim title 

under them, to the property intended to be 
affected by the uſurious contract. 


THrrrerore if one be bound in an oblj. 
gation, which is uſurious, and make his 
executor, and die, and the executor pay 
the uſurious bond, it is a devaſtavit againſt 


the creditors. 


Ir the borrower of money on an uſurious 
contract become bankrupt, the lender can- 
not prove his debt under the commiſſion : 
or if he has been allowed by the commil. 
ſioners to prove his debt, he will not be 
allowed any dividend; for the aſſignees 
have a right to inſiſt that the whole is void. 


And a ſecurity given to the lender is 
alſo void againſt the borrower, in the hands 
of an aſſignee for @ valuable conſideration, 
and who was not privy to, nor had any notice 
of the uſurious tranſaction, 


Herz I ſhall take an opportunity of 
noticing an obſervation of Mr. Plouden 
in his treatiſe on uſury, upon the caſe of 


Ellis v. Warnes, which I have before — 
2 
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He ſeems to think that the principle upon Chap. III. 
which that caſe was determined, has been 
abandoned in later determinations, and then 
cites the caſe, which I have juſt noticed, 
of Lowe v. Waller, Sc.. Now there is a 
very material diſtinction between the caſe 
of Ellis v. Warnes, and that of Lowe v. 
Waller, both of which caſes were decided 
on great deliberation: in the firſt the ſecu- | 
rity was originally given to a perſon not | = 
privy to the uſury, and for à valuable conſi- 9 # 
deration: in the latter the ſecurity was ori- ö 
ginally given to the uſurers, and therefore | * 
was void at the firſt, and the ſubſequent | 
aſiznment could not corroborate it, though 9 
made to a perſon not privy to the uſury, and 4 
for a valuable conſideration. This diſt inc- 18 
tion is confirmed by the caſes on the ſta- I 1 
tutes of gaming, which correſpond with 

the ſtatutes of uſury. There is a caſe in 

Mod. Rep. on gaming, which anſwers to Anon. 2. 
that of Ellis v. Warnes : Bowyer v. Bramp- _ 
ton on gaming, is ſimilar to Lowe v. Waller. 3 er 5 
In Beyer v. Brampton the action was avi cathy 
brought by an innocent indorſee of a gaming 3 

a 55 

note, who paid à valuable conſideration 

againſt the drawer, to whom the money 


pa. 213. 


LEES 
4 
* f * 4; ks J 


4 » 


2! pp 


— 


* 9E 
m 
=— 
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was lent, and it was held he could not re- 2m 
cover: and it is perfectly reconcileable 1 
with 1 
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with the caſe put by Holt in Huſſey v. Jacob 
% that if A. wins 1007. of B. and for a 


* debt which A. owes C. he appoints B. 


to give C. a bond 'tis good: C. is an in- 
« nocent perſon, and 'twill be the ſame 
<* thing if A. be bound with him,” though 
it was ſaid by Lee C. JF. in the former of 
theſe caſes, that what Holt ſaid in Huſſey v. 


Jacob was not the point adjudged, and that 


he had ſeen a report, wherein notice was 
taken that all the learned part of the bar 
wondered at it. Vet Holt in that caſe ob- 
ſerved, it had been adjudged both on the 
ſtatute of gaming and uſury. That he 
was not miltaken in that aſſertion, appears 
by the caſes of Ellis v. Warnes, and Anon. 
in 2 Med. (f). 

Bur 


HY" 


To ſhew the propriety of arguing from caſes 
on the ſtatutes of gaming it will be ſufficient to men- 
tion that the caſe in 2 Mod. on gaming was decided 
on the authority of Ellis v. Warnes on uſury, and the 
caſe of Lowe v. Waller on uſury, on the authority of 


Bowyer v. Brampton on gaming. 


By the ſtat of Hen. 8 of uſury ſe. 6 it is provided 
that that act ſhould not extend to any lawful obliga- 
gation Oc. with a condition for payment of a leſſer 
ſam, ſ that the ſame be made for a true juſt and perfes 
debt, which accords with the principle upon which 
Ellis v. Warnes was decided. 
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Bur though a bill of Exchange, given 


upon an uſurious contract to the lender 
of the money, and afterwards indorſed 
over to a perſon, who 15 ignorant of the uſury, 
for a valuable confideration, is void between 
the indorſee and the drawer, it ſhould ſeem 
to be good between the indorſee and payee 
or indorſor: or if the drawee ſhould accept 
it in the hands of the indorſee, it would ſeem 
to be good both againſt the acceptor and 
indorſor; for although a bill of exchange 
be originally void; yet the indorſement of it 
by the payee, or acceptance by the drawee 
would amount to a new contract, and in 
that ſenſe might be ſaid to convey a de- 
gree of validity to what was a nullity in 
its origin: and the objection of uſury to the 
validity of ſuch new contract would fail; 
the perſon in whoſe favour it was made 
not having been privy to the corruption 
which peryaded the original tranſaCtion, 


I canxorT cite any caſe, which directly 
proves my laſt obſervation. However it 
is warranted by what is ſaid of the ſtatutes 
of ga ning, that if a bill is given for mo- 
ney won at play to the winner or order, 
and the winner indorſes it to a ſtranger for a 


Juſt debt, and the perſon, upon whom the 
bill 


109 


Chap. III. 
— — 5 


Hodges v. 
Steward 

1 Salk. 125. 
Harry v. 
Perrit 

1 Salk. 133. 
See alſo 12 
Huſſey v. 
Jacob ante. 
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Carth. 357. 


1 Leon. 307. 
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bill was drawn, accepts it in the hands of the 
„e, franger, the acceptor would be liable, and 


that the indorſor would alſo be liable, 1 
ſuch indorſee : yet it is clear that ſuch a bill 
would be void between winner and loſer, 


An uſurious ſecurity is good againſt a 
perſon, who claims no intereſt under the bor. 
rower, or his ſureties, in the property in- 
tended to be bound by the contract. 


Ax inſtance of this, is put by Periam J. 
in Carter and Claycole, that where A. mort. 
gages lands to B. upon an uſurious con- 
tract for 1000. and before the day of pay- 
ment B. is ouſted by C. againſt whom g. 
brings an action, C. cannot plead the ſta- 
tute of uſury; for he hath xo title; for the 
eſtate is void againſt the mortgagor, 


4ly. Of the conſequences of the con- 
tract's being made void. 


By the invalidity of the contract the 
lender is prevented from recovering any 


thing upon it. He cannot even inforce 


the payment of the money really lent, 
much leſs the uſurious intereſt, Neither 
can he juſtify the detention of any pledge 

or 
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or depoſit, which has been delivered to 
him as à ſecurity for ſuch repayment; for 
he may be compelled by an action to rede- 
liver it to its owner. 


Bur if the borrower or his ſurety vo- 
luntarily pay the money really lent and le- 
gal intereſt, he cannot recover them back 
again: or if he pay more than the money 
lent and legal intereſt, he can only recover 
back the exceſs; for where a man pays 
what in conſcience he ought to pay, though 
he was not compelled either by law or 
equity ſo ro do, neither law nor equity will 
aſſiſt him in an attempt to retract ſuch 
payment. | 


Reritr may alſo be had againſt an 
uſurious contract in a court of equity (g). 


Bur before the law will compel the 
money-lender to redeliver a pledge or fe. 
curity for his money, the lender muſt pay 
him the money really advanced and legal 
intereſt; and if relief is applied for in a 

court 


** — — _ 


g Boſanquett v. Daſhwood Caſ. Temp. Talb. 38. 
Langford v. Barnard Toth, 231. See alſo Proof v. 
Hines Caſ, Zemp. Tals. 111. 
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. Chap. III. 


See Aſtley v. 
Reynolds 
2 Strange 915. 


Fitzroy v. 
Gwillim 

1 Term Rep, 
153. 
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Chap, III. court of equity, it can only be obtained 


Taylor v. 
Bell 
2 Vern. 


on ſimilar terms, 


A woman reſorted to places of gaming 


170, àt court, and by ſupplying perſons of 


quality there with ſums of money, and 
otherwiſe, made conſiderable profit: and 
for the better carrying on that ſort of 
trade, borrowed large ſums of money of 


ſeveral perſons, to whom ſhe gave great 


rewards, far exceeding legal intereſt, and 


afterwards borrowed more: and having 


married, ſhe and her huſband were arreſted 
for the money laſt lent, and gave bonds 
with ſuretics, and a warrant of attorney to 
confeſs judgment againſt the huſband and 
wife. A bill in equity was brought to be 


relieved againſt thoſe ſecurities, and for a 


fair account, The court would not relieve 
the plaintiffs but on payment of principal 
intereſt and colts at law and in equity, de- 
claring that they would not interpoſe or 
meddle with play debts and things of that 
kind: and Lord Hutchins ſaid if the ſureties 
had not been plaintiffs, as well as the huſ- 
band and wife, he would not have relieved 
even againſt the penalty, | 


Goops 
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— 

—_— —— — 4 
2 
— 


5 
{4 
* 
$ 
t 
5 


Goops were ſold to a young man, who Chap. III. 
* . 
was in want of money, at 22241. for which packer v, 


4 promiſſory note was given, and the goods 
were reſold for about half the original © 
price. A bill being brought to have the 
note delivered up, on payment of what the 
goods really produced on the ſale, the Lord 
Chancellor held it a method of lending mo- 
ney at an extraordinary rate of intereſt, 
under the maſk of trading : and obſerved 
that it was a queſtion of more difficulty, 
what was the ſum, of which the account 
was to be taken, whether the value of the 
goods, or the ſum really made. That in 
the caſe in Eg. Ar. 91. the court thought 
proper to charge the perſon only with 
what he really made of the goods, and that 
this was the proper rule; for that the per- 
ſon advancing the goods, knew they were 
not to be ſold in the-ſhop, but in the lump, 
at a different kind of market, and that 
what could be got for them in that way, 
was all that would redound to the benefit 
of the party, to whom they were ad- 
vanced. 


OrTuerr ſimilar caſes were cited in the 
arguments of the laſt mentioned caſe, viz. 


I Cecil 
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Chap. III. Cecil againſt Sutton and Rowntree, in the 
| Fins 4. os of Exchequer, where the defendants ſupplied 
23 and the plaintiff with goods, in order to enable 

owntree "45 . 

ibid,” him to negotiate a note, and the court | 
granted an injunction, till the amount, | 

which the goods ſold for, ſhould appear. 
Lord Pol- Lord Polwarth v. Cooke, where Lord P. 
vor wee „ had applied to C. to obtain 150/. and C. 
gave him 60. a gold watch, and a Cre- 
mona fiddle, and the court ordered an in- 
quiry into what money Lord P. really ob- 
tained by the ſale, and upon payment of 
that ſum, ordered the ſecurities entered 


into to be given up. 


< 


' Skyrme v. Skyrme v. Rybot, where S. was introduced 

Ry bot ibid. by a broker to R. to borrow money, and 
R. agreed to lend him 600. on a bond 
and warrant of attorney to confeſs judg- 
ment, and he advanced 200/. in caſh, and 
the remainder in goods. The decree was 
to take an account of the money really 
and bond fide advanced or paid, for the uſe 
and benefit, or which had come to the 
hands of the plaintiffs, and upon payment 
thereof, the bond and warrant of attorney 
to be delivered up. 


A CASE 
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A CASE was alſo there cited, where jew- Chap. III. 


els were ſold by P. to D. who fold them pyke vr thn 


again for leſs money, and the Court of caſter v. 

a 5 Picket ibid, 
Exchequer would give no relief: but the 
reaſon of the court for refuſing to relieve 
was, that the ſale was in the common 
courſe of trade. | 


Tux defendant is not obliged to diſco- Brand 2. 


ver any uſurious contract; unleſs the DO 
plaintiff offers to waive the penalty. Uſury 315. 


I 2 CHAP, 
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Sce Tomkins 
v. Bernet 


1 Sall. 22. 


37 Hen. 8 
c. 9 Sect. 5. 


13 Eliz. 
c. 8 Seck. 5+ 
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CHAPTER III. 
How Uſury is Puniſhable. 


HE law impoſes heavy penalties on 
both the /enders of money upon uſu- 

rious contracts, and the brokers, but does 
not ſubject the borrower to any puniſhment. 
It has been ſometimes ſaid that the bor- 
rower is particeps criminis; yet that doctrine 


has been juſtly exploded; inaſmuch as 


neceſſity compels him to enter into, and 
comply with the terms of the contract: and 
it would be injuſtice to puniſh him, who 
acts through compulſion, and whom the 
ſtatutes were made to protect. 


OrrenDrss againſt the ſtatute of Hen. 8. 
are to forfeit for every offence the treble 
value of the wares ſold, and the treble va- 
lue of the profits of the lands or heredi- 
taments taken or received by reaſon of the 
bargain ſale or mortgage, and to ſuffer 
impriſonment, and make fine and ranſom 


at the King's Will. 


Wnenr there is not reſerved or taken, ot 


covenanted to be reſerved payed or given, 
to 
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to the lender above 10 per cent. the offender Chap. IIIl. 
is to forfeit the intereſt. „ 


Anv the later ſtatutes of uſury impoſe 21 7a. 1 
upon perſons, who ſhall take accept and 3 ” 
receive by means of any uſurious contract c. 13 See. 2. 
above the legal rates of intereſt thereby ee * 
fixed, a forfeiture of treble the value of Sed. 1, 


the principal for every offence. 


Tx ſtatute of Edward 6. of uſury (which See Whitton 
is now repealed,) did not merely puniſh v. Maryne 
the a of taking intereſt, but even the Der 95 4. 
intent to take it, by making it penal to 
lend for intereſt to be had received or hoped 
for. But no penalty is incurred by the 
lender under the ſtatutes now in force, rill 
the uſurious intereſt is actually received; 
except under the clauſe in the ſtatute of 
Eliz. which makes the intereſt forfeitable, 
where 10 per cent, or leſs is reſerved or 
taken, or covenanted to be reſerved payed or 
given, There have been many caſes, where TDD 
it has been held, that the penalties of tre- Beaſſey 


ble the value of the principal were not in- Dog. 235. 
Body an 


curred merely by the reſervation of illegal Taſfells ca 
intereſt, though in ſuch caſe the ſecurity 3 Lex. 205. 


was void. Even where the borrower ten- 
Brown and 


ders the money and the lender tells it; yet Fulſbyes cafe 
1 3 if 4 Leon. 43. 


—_ 1 1 = Fry * 
* 4 an_ "x7 1 


— So» s * 


Mallory v. 


Bird cited Cro. 


Zlix. 20 


Doug. 236. 
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if he do not accept the uſurious intereſt, 


but only the. principal, he does not incur 


the treble forfeiture (a). 


Bur the whole penalty may be incurred 
by receipt of only part of the money re- 
ſerved by the contract. It has been held 
that if one contracts to have 204. for the 
loan of 100. if he taketh nothing of the 
201. he is not puniſhable by the ſtatute : 
but if he taketh any thing if but one ſhilling, 
that is an affirmance of the contrast, and he 
ſhall render for the whole contract. To 
underſtand this caſe rightly we muſt couple 
it with the explanation given by Buller J. 
in Fiſher v. Beaſley, where he obſerved, that 
the anſwer given by Aflon J. to that caſe, 
when it had been cited on ſome former oc- 
caſion, was that it meant one ſhilling above 
legal intereſt. In Fiſher v. Beaſley, a premium 
being paid at the time of advancing the 
money, and 5 per cent. intereſt being agreed 
to be paid at the end of fix months, it 
was held that the penalty was not in- 


curred till the end of the fix months, 
when 


(a) Quære if it is penal to take more than legal 
intereſt for having forborn, where the time of forbear- 


ance is paſt, See King v. Rant 1 Keb. 744. 
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when the principal and fix months intereſt Chap. III. 


were received. But in Lloyd v. Williams, , Blackh. 
where more than legal intereſt was paid Re. 792. 
down at the time of advancing the money, 

it was held the offence was committed at 

the time of receiving the intereſt in advance, 

and not of diſcharging the principal. - 


Tus ſtatute of Eliz. enacts that perſons 13 Z;z. c. 8 
offending againſt the ſtatute of 37 Her. 8. oo 9. 
ſhall be puniſhed and corrected according E 
to the eccleſiaſtical laws. theretofore made ——_ on 
acainſt uſury, by which, if any be a ma. 7 
nifeſt uſurer, not only his teſtament is . 
void, but his body after he is dead is not 
to be buried among the bodies of other 
Chriſtian men, in any church or church- 
yard, until there be reſtitution or caution 
tendered, according to the value of ſuch 
goods. Theſe laws are only applicable to 
caſes of manifeſt uſury and Swinburne 
deſcribes a manifeſt uſurer, to be ſuch a 
one as hath been condemned for an uſurer, 
or hath publicly confeſſed that he hath taken 
uſury, or is pablicly reputed and taken for 
an uſurer among(t his neighbours, who are 
preſumed to know his lite and converſa- 
tion, According to the better authorities 
a man may be a manifeſt uſurer by occa- ibid. 
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Chap. III. ſion of one act only, the ſame being public 0 
Aland manifeſt : which doctrine agrees with ot 
the deſcription in the Ancient Dialogue of ri 
the Exchequer of manifeſt uſury, that it is 11 
ſo called when it is manifeſted. qt 
| tic 
Star. 5 Anp through the medium of excommu- ha 
* , nication, (to which a uſurer is liable,) he W. 
may be taken by the ſheriff, and impri- are 

ſoned, by virtue of a writ de excommunicato 
capi endo. x 


f Tux ſtatute of 13 Eliz. alſo enacts that 

f | all brokers ſolicitors and divers of bargains 

for contracts or other doings againſt the 
ſtatute of Hen. 8. whereupon there ſhall - 

be reſerved or taken above 10 per cent. in- 

tereſt ſhall be judged and puniſhed as 

counſellors attornies or advocates in any 

caſe of pramunire, the judgment in which 

's ft. 129 6. is, that from the conviction the defendant 

ſhall be out of the Kings protection, his 

lands and goods forfeited to the King, and 

his body ſhall remain in priſon at the 

Kings pleaſure, or according to ſome au- 

. thorities for life. 
117. | 

Tux penalties inflited by the ſtatutes 
of Hen, 8. and Eliz, (except the forfeiture 
of 


On Uſary, 


A 


of intereſt by the ;th ſection of the ſtatute Chap. III. 


of Eliz.) are only incurred where the uſu- 
rious intereſt exceeds 10. per cent. per an- 
num: and though intereſt, hath by ſubſe- 
quent ſtatutes undergone a gradual reduc- 
tion to 5 per cent. the ſubſequent ſtatutes 
have not extended theſe penalties to caſes, 
where only the reduced rates of intereſt 
are exceeded, 


- 


Tus later ſtatutes of uſury alſo impoſe a ,, J. 1 
penalty ot 204. with colts of ſuit, and half < 17. 


. 155 . 12 
a years impriſon ment, on every ſcrivener c. 13 


broker ſolicitor and driver of bargains for 
contracts, who ſhall take or receive, di- 


rectly or indirectly, any ſum of money, 
or other reward, for brokerage ſoliciting 
driving or procuring the loan, above the 
rate of 5s. (6) for 100. for a year, or 
above 12d. above the ſtamp duties for 
making or renewing of the bond or bill of 
loan, or any counterbond or bill concern- 
ing the lame, 

J. 


4 ů — 


(6) A contract by a ſcrivener for more than 5 5, 
for procuring the loan of 1004. is void, though not 
expreſſly declared ſo to be by the ſtatute. Per [Tolt 
Carth. 252. The ftat: 17. Geo. 3, c. 20. fect: 7. al- 
lows brokers to take 105. for the procuring of every 


1001, to be advanced as the conlideration for an an- 
nity, 


ar. 2 


12 Ann 


Stat 


«2 c. 16. 


122 Dn QUcury, 

Chap. INIT. V. has a conſiderable ſum of money in 
* the Exchequer, which being a debt of King 
n C. barles 2. was ſomewhat deſperate, in con- 
* ſideration of B's procuring 1500 J. to be 

lent to King William upon an act of Parlia- 

ment for the pound-rate in the name of V. 

agreed to pay to B. 600 d. in an action for 

the 600 J. in which the Plaintiff had a ver- 

dict, it was moved in arreſt of judgment, 
that this conſideration was uſurious and 
: extorlive, or at leaſt that it was brokage; 
{ | but it was held not to be ſo; for that nei- 
| ther the borrower or the lender was to pay 
| the 600 l. premium, but a third perſon, 


1 


Holt. J. put this caſe. A. owes B. 100, 

Carth. 252. who demands his money, and A. acquaints 
him that he hath not the money ready, but 

is deſirous to pay it. if B. can procure it 

to be lent by any other perſon: and there- 

upon B. having preſent occaſion for his 


money, contracts with C. that if he will Ne 

lend A. 1001. he will give him 100. and Stran, 

hereupon C. lends the money, and the only 1 

, debt is paid to B. this is a good and Jaw- ng ex 
ful contract between B. and C. for B. hath JuIgm 
$ benefit by it. | In a 
Ef faid, it 
8: on Upton b 
. latute. 
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On. Uſury, 123 
Ox moiety of all the ſaid forfeitures Chap. IM. 
are by the ſtatutes declared to go to the 
King or Queen, and their ſucceſſors, and 
the other moiety to the perſon that will ſue 
for the ſame. | 
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ALL the forfeitures are to be recovered 
by action of debt bill plaint or information: 
on which words it has been held, that an : 
inditment will not lie: and that if an in- Queen v. Dy. 
dictment be brought, it muſt be quaſhed; PLING Fling 
for that the method, which the acts pre- ;; K. B. — 
ſcribe, muſt be followed. There is fre- 
quent mention made in the books of in- 
ditments for uſury, which I take to be 
grounded on that part of the ſtat. of Hen. 8. 
which makes the uſurer liable to fine 
and impriſonment at the Kings will (c). 
Neither 


* 11 


(c) Rex v. Upton 2 Strange 8 16. is thus reported. 
After a verdict pro rege on an indictment for uſury; 
Strange moved in arreſt of judgment, that they had 
only laid a corrupt agreement, without any loan, or tat- 
ing exceſſive intereſt, in purſuance of it. And the 
judgment was arreſted. 


In a note to Ploruden's treatiſe on uſury p. 157. it is 
faid, if this report be accurate, the proceſs againſt 
Upton by indictment was by Commen law, and not by 
Ratute, Had that been ſo, the Judgment muſt have | a 
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Chap. III. 
. — 
Cawket's 
Caſe 

1 Bern. Rep. 
w K. B. 209, 


Seck. 5. 


On Uſury, 
Neither will the court of King's Bench grant 
an information againſt an uſurer , for 
though information is one of the means 
preſcribed by the ſtatutes for recovery of 
the penalties, that is to be underſtood of 
an information qui tam. | 


Taz action muſt be brought within the 
time preſcribed by the ſtatute of 31 Elz. 
c. 5. which enacts that all actions on penal 
ſtatutes, where the penalty is limited to 
the Queen and her ſucceſſors or any other 
perſon, ſhall be brought by the informer 
within one year (4) after the offence com- 

mitted, 


ſtood in force. King v. Walker Sid. 421. and 3 Sali, 
391 prove that a corrupt agreement 1s puniſhable at 
Common law by fine and impriſonment: and though 
the proceſs in that caſe was by information, it is re- 
quired that the crime ſhould be ſet forth with the ſame 
preciſion in an information as an indiament, 


(d) Mr. Phwaen obſerves (p. 218.) that an action 


or information on the ſtatute of uſury muſt be brought 


within 12 calendar, (not lunar) months, and refers to 


a dictum of Popham ſtated in Ney's Rep. 37 that fir 
months upon the ſtatute of uſury ſhall be accounted 
half a year according to the Almanack, and not ac- 
eording to 28 days in the month, and to Sir Wallafton 
Dixie's caſe 1 Leon. 96, as if the queſtion how the 


| word months ſhould be conſtrued aroſe on the _ 
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On Uſury, | 


mitted, or in default thereof by the Queen Chap. INT. 


Sc. within two years after that year ended. 


When the firſt year was expired the court King ». 


of K. B. refuſed to grant an information, 


it being a matter left to the diſcretion of 1234 


the crown, which the court had not power 
to exerciſe, and obſerved that the Attor- 
ney General was the proper officer in thoſe 
caſes. 


As 


* 


—— ä 


of limitation of actions on the ſtatute of uſury: though 
that is not the caſe, the ſtatute expreſſly limits the 
action to one year, and not twelve months nor does 
any ſtatute of uſury now in force expreſs fix months, 
The clauſe in the fat. of Hen. 8. which ſpeaks of ſel- 
ling goods and repurchaſing them at a lower price, 
limits the time to three months, which I apprehend 
would be held to mean lunar months. The meaning 
of that dictum I ſhould ſuppoſe to be, that where a 
ſecurity for a loan expreſſes that it ſhall be repaid at 
the end of fix months, it ſhall rather be intended that 
the parties meant calendar months, than that the con- 
tract ſhall be deemed to be within the ſtatutes of uſury, 
by abbreviating the term of the loan by the conſtruc. 
tion of lunar months. In Sir Wellafton Dixie's caſe it 
is ſtated to have been moved, if be time of the loan or 
forbearance of the money, ſhould be accounted ac. 
cording to 28 days to every month, or by the months 
in the calender, and that it ſeemed to ſome according 
to the days, as in the caſe of the ſtatute of Elix. of 


recuſants, and that others conceived contrary in both 
caſes. 
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Chap. INT. 


11 Rep. 57, 
58, 


Cro. Fac. 440. | 


Hawk. P. C. 
c. 82 ſer. 24. 


Dn Uſury. 


As to the form of the information Ec. 
the general rule is, that penal ſtatutes are 
to be followed (chiefly in informations) 
ſtrictly, and in terminis, according to the 
purview of the act: ſo that every informa- 
tion or action on the ſtatutes of uſury 
muſt ſtate the corrupt bargain Sc. ac- 
cording to the words of the ſtatute, on 
which it is grounded : and it is not a ſuf- 
ficient allegation of the corrupt agreement, 
that the information conclude contra for- 


mam ſtatuti (e). 


In the ſtatement of the uſurious con- 
tract, an information differs from a plea 
in bar; for in an information the contract 
may be ſet forth generally, leaving the 
articulars to be ſhewn upon the evidence; 
and the reaſon is, that ſuch an information 
may be brought by a ſtranger, who is not 
privy to the contract: yet there are cer- 
tain particulars, which mult be ſer forth 
in every information, 


Tur 


(e) See Anon. cited 1 Leon, 96. 11 Rep. 58. See alh 
2 Leon. 39. Lancaſter's Caſe 1 Leon, 208. Woody's 
Cafe Cro. Fac. 104. Emmot v. Fulwood 1 Anders. 49- 
King v. Gaſt or Garth 1 Keb. 629. Rex v. Upton 
2 Strange 816. f 


Dn Uſury, 


Tux names of the perſons, between whom 


127 
Chap. IIII. 
— 


the contract was made, ought to be men- yt. 


tioned. If the information be for an uſu- 
rious contract with perſons unknown, it 


will be ill; becauſe that is not allowable, 


Ney's Rep. 


143» 
2 Leon. 39. 


but in caſe of an indictment pro morte bo- 


minis ignoti. 


Ir ſhould alſo be ſtated whoſe money 


it is. 


Tur time of the receipt muſt be pre. 
ciſely laid; that it may appear that the pro- 
ſecution is commenced within due time 
after the offence committed, 


IT is not ſufficient that the information 
charges that more than legal intereſt was 
taken, without ſhewing how much ; for 


it is neceſſary to ſet forth the quantity of 


intereſt received, though the intereſt is not 
to be recovered. | | 


Ir the information be ſor forbearing and 
giving day of payment in the copulative, 
it is good, though the ſtatute is expreſſed 
in the disjunctive : for the one word in- 
forceth the other, and is not double. 


Axp 


1 Leon. y. 


Cop, 761. 


2 Leon. 39. 0 
in the caſe of 
Martin Vaa 


enbeck. 


1 Leon. g7. 

See alſo Ken's 
Caſe Dyer 

367 6. 
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Chap. IIII. 
2 


Toptclif v. 
Waller 


Dyer 346 6. 
1 Anders. 48. 


ibid. 


On Uſury, ' 


Axp where the information is for for- 


bearing and giving day of payment, with- 
out ſtarting that the money was /ent, it is 
good as the lending mult neceſſarily be im- 
plied. | 


IT need not be mentioned againſt what 
ſtarute in particular the uſurious intereſt 
was taken, but it is ſufficient if it be ge- 
nerally againſt the form of the ſtatute. 
Where more than 10 per cent. was ſtated 
to have been taken, againſt the form of 
the ſtatute in ſuch caſe made and provided, 
the information was held good, and ac- 


cording to the tenor and form of the ſta- 


Anon. 


Hard. 420. 


12 Car, 2. 
t. 13. 


2 Term. Rep. 
241. 
1 Leon. 97. 


tute of 37th. Hen. 8. which is a general 


prohibition: and where an action was 
brought for taking more than 6 per cent. 


without mentioning againſt what ſtatute 
in particular, it was taken to be grounded 
on that ſtatute which prohibits taking 


more than 6 per cent. 


Tae penalties are to be ſued for in the 
counties, where the ſeveral offences ate 
committed and not elſewhere: and ſince 
there muſt be both a corrupt contract and 
a taking of uſurious intereſt to complete 


the offence, the _ may be laid either 
in 


—T 


Dn Uſury, 


in the county where the contract is made, 


or where the intereſt is taken. 


A. by deed executed in London for ſe- 
curing the repayment of money lent to B 
is appointed receiver of B's rents in Mid- 
dleſex with a pretended ſalary, which ena- 
bles him to retain uſurious intereſt. He 
receives the rents in Middleſex, but ſettles 
the account in London, and there pays the 
balance, upon which the uſurious intereſt 
is allowed: the venue in a gui tam action 


was held to be properly laid in London. 


Bur where an information was exhibited 
for an uſurious mortgage, and the defen- 
dant was charged with taking the exceſſive 
intereſt in Middleſex, out of the iſſues rents 
and profits of lands in Glamorganſbire in 
Wales mortgaged to him, it was ſaid by 
Manwood C. B. that one might take the 
rents of lands in Wales in the county of 
Midd.eſex, but that a man could not take 
the iſſues and profits of lands, but where 
the lands are: and it was accordingly held 
by the court, that the'taking of the iſſues 
and profits ought to have been laid where 
the land was, 


K AN 
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Chap. IIII. 
— — 


Scott qui tam 
v. Breſt 

. Tre Res. 

238. 


130 
Chap. INE. 


— 
Sir Wollafton 
Dixie's Caſe 
1 Leon. 95. 


ibid. 


ibid, 


Barbe v- 
Parker 

2 Hen. Blac A . 
Rep. 283. 


Carliſle v. 
Trears 


Coop. 671. 


On Uſury, 


Ax information exhibited on a loan of 
money, cannot be ſupported by evidence 
of a corrupt contract concerning cloth 


ſold. 


So if the information be granted upon 
an uſurious contract by way of mortgage, 
and an uſurious loan be given in evidence 


ut ſupra. 


Bur if the information be conceived 
generally upon an uſurious agreement, and 
a loan is given in evidence, the ſame 1s 
good enough ; for every loan 1s an agree- 
ment, 


AND in an action for the penalty, if the 
declaration ſtate a ſpecific ſum of money to 
have been lent, evidence that the loan was 
part in money, and the reſt in goods of a 
known value, which the borrower agreed 
to take as caſh, will ſupport the declaration, 


Ir the plaintiff declare upon a contract 
on the 2 1ſt of December 1774, giving day 
of payment to the 23d of December 1770, 
evidence of a contract on the 23d of De- 
cember 1774, for two years is a fatal va- 
riance. 

GENERALLY 


On Aturp. 


131 


ſpeaking it may be laid Chap. IIII. 
GENERALLVY ſpeaking 1 y al 


down as an eſtabliſhed rule, that in an in- 
formation upon the ſtatutes of uſury, the 
party to the uſurious contract ſhall not be 
admitted to be a witneſs againſt the uſurer. 
This was decided in Smithes caſe in the time 
of Fac. 1. and the reaſons there given for 
rejecting the teſtimony of the borrower, 
are that in effect he ſhould be zeftis in pro- 
prid cauſa, and ſhould avoid his own bonds 
and aſſurances, and diſcharge himſelf of 
the money borrowed, and that though he 
commonly raiſe up an informer to exhibit 
the information, yet in rei veritate he is the 
party. But it was held by Lord Mansfeld 
that the firſt of theſe reaſons was totally 
exploded ; and that he was not now pre- 
ſumed to be plaintiff in the cauſe, and 


there may be caſes to which the other rea- 


ſon does not apply; ſo that the general 
rule admits of an exception of thoſe caſes, 
where the admiſſion of the evidence of the 
borrower will not lead to- an avoidance of 
his contract, and diſcharge him from the 
payment of the debt, 


And the teſtimony of the debtor has 
been received, where he has paid the money 
borrowed previouſly to his examination; 


K 2 there 6 5, 4. 7. 


Smithes Caſe 
Co. Lit. 6 6. 


2 Rolls 


Aor. 685. 


4 Burr. 2253. 


See Long's 


Caſe 


Sir T. Ray m. 


191. 


Harn. note 


HS 


to Co. Lit. 
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Chap. IIII. 


Shank ©. 
Payne 
1 Strange 633. 


Abrahams 


| Bunn 


' Maſters v. 


Drayton 
2 Term Rep. 


496. 


Dn Uſury, 


there being, as it is ſaid, no remedy to re- 
cover the money back again. 


Bur in a qui tam act ion on the ſtatute of 
uſury, Raymond C. J. refuſed to let the 
party to the contract be a witneſs to prove 


tbe repayment of the money; becauſe till 


that was proved, he was no witneſs at all. 


v. Let in Abrahams v. Bunn, where the de- 


fendant was a pawnbroker, and the bor- 
rower of the money had pledged ſeveral 


Jewels to him on ſeveral loans, but without 


any bond or aſſurance, the borrower, (who 
owned that the pledges had been returned,) 
was held to be a competent witneſs, to prove 
both the uſurious contract, and the repay- 
ment of the money. 


In a qui tam action, where the borrower, 
who had become bankrupt, but had not 
obtained his certificate, or repaid the mo- 
ney, was called to prove an uſurious con- 
tract againſt one of his aſſignees, he was held 
not to be a competent witneſs; notwith- 
ſtanding he offered to releaſe to the aſſignees 
all intereſt, which might ariſe from the diſ- 
charge of the debt, or from the increaſe of 
the fund by the deduction of it, and a ge- 
neral releaſe of all claim to allowance and 

ſurplus: 


On Uſury; 133 
ſurplus: for though the aſſignee had proved Chap. III. 


his debt under the commiſſion, that was no 
objection to his bringing an action at law, 
and arreſting che bankrupt for the whole 
debt. f 


An indorſor of a note ſhall not be ad- Walton v. 
mitted to prove, that the conſideration for — Rep. 
it was uſurious, though there is no objection 296. 
to his competency on the ground of his 
being intereſted in the event of the cauſe, 
the foundation of refuſing his evidence be- 
ing, that he would by that means invalidate 
a ſecurity, that he has given credit to, which 


the law never permits any one to do, 


The forfeiture of treble value impoſed 
on uſurers by the ſtatute of Hen. 8. is „ 0 4s. f. 
thereby directed to be ſued for in any of 
the King's Courts, The ſtatute of Eliz. ex- + Eliz.c. 8 
tends the power of hearing and determining . 6. 
of all offences committed againſt the ſtatute 
of Hen. 8. to Juſtices of Oyer and Deter- 
miner, Juſtices of Aſſize in their circuits, 
Mayors Sheriffs and Bailiffs of Cities. 


Tur forfeitures impoſed by the fat. of 
Eliz. are to be recovered, as is limited for 
forfeitures by the ſtatute of Hen. 8. thereby 3 El. c. U 
revived, fect. 5. 


Ky Tas 
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Tur ſubſequent ſtatutes do not. mention 


in what Courts in particular the penalties 
thereby inflicted are to be recovered; and 


therefore profecutions on the later ſtatutes 
can only be brought in one of the courts 


of record at Weſtminſter. 


So that upon the ſtatutes of Hen. 8. and 
Elz. Juſtices of the Peace at Seſſions have 
Juriſdiction, but not upon any of the later 
ſtatutes (Y. 


Wurxx it was aſſigned for error in an 
action on one of the ſtatutes of uſury, that 
it was brought in the Court of EY, which 
lies not there, as in Gregory's caſe, and Bar- 
rington againſt Kine, the Court ſeemed of 


that opinion. 


Tux King may, before an action brought 


by an informer, pardon or releaſe the pe- 
nalties given by the ſtatutes of uſury, and 
the ſame ſhall be a bar againſt all people; 
notwithſtanding one moiety of the penalties 
are given by ſtatute to the informer, But 
after a popular action brought, the King 

| cannot 


—— 


— — 


See King v. Pexley 2 Barnard. Rep. in K. B. 143. 
King v. Bakeſtraw 3 Salt. 188. Queen v. Smith Salk, 
680, Paln. 527. 
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cannot diſcharge more than a moiety of Chap. III. 
the penalties ; becauſe the informer hath 
made the popular action his private action, 
and the condemnation or acquittal of the 


party at his ſuit, is a bar againſt all others, 
and againſt the King. 


Tavs in an information qui tam the At- Stretton . 
torney General entered a non vult proſequi, Tyler 


; Cro.El; 
which was pleaded in bar againſt the in- 1 3 
former for the whole, but was held to be“ N. 65 4 


no bar againſt him. 


So if the defendant pleads a ſpecial plea, 11 Rep. 65 6, 
and the Attorney General will not reply, 
the informer may proſecute for his part. 


NeiTHER will the nonſuiting of the in- Co. El. 138. 
former be any bar to the King or Queen. Leon. 119. 


Ir depending an information the infor- 
mer qui tam Sc. dieth, the Kings Attorney 
Genera] may proſecute the ſuit for the 
King; for the information of the party, 
ſhall ſerve the King, after his death, 


11 Rep. 66 as 
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Of the principal ſtatutes now in force 
againſt uſury. 


37 Hen. 8. c. 9. 
A Bill againſt uſury. 


HERE be fore this time divers and ſundry acts 

ſtatutes and laws have been ordained had and 
made within this realm, for the avoiding and puniſh- 
ment of uſury, being a thing unlawful, and of other 
corrupt bargains ſhifts and cheviſances, which acts 
ſtatutes and laws been ſo obſcure and dark in ſen- 
tences words and terms, and upon the ſame ſo many 
doubts ambiguities and queſtions have ariſen and 
grown, and the ſame acts ſtatutes and laws been of ſa 
little force or effect, that by reaſon thereof little or 
no puniſhment hath' enſued to the offenders of the 
ſame, but rather hath encouraged them to uſe the 
ſame. For reformation whereof be it enacted by the 
King our Sovereign Lord by the aſſent of the Lords 
ſpiritual and temporal and of the commons in this 
preſent parliament aſſembled and by the authority of 
the ſame, that all and every the ſaid acts ſtatutes and 
laws heretofore made of for or concerning uſury 
ſhifts corrupt bargains and cheviſances and every of 
them, and all pains forfeitures and penalties concern- 
ing the ſame and every part thereof ſhall from hence- 
forth 


APPENDIx. 
forth be utterly void and of none effect to all intents 
conſtructions and purpoſes. 


II. Anp be it further enacted FR the authority 
aforeſaid, That no perſon or perſons of what eſtate 
degree or condition ſoever he or they be, from and 
after the laſt day of January next coming ſhall by 
himſelf factor attorney ſervant or deputy ſell his mer- 
chandizes or wares to any perſon or perſons, and 
within three months next after by himſelf factor at- 
torney deputy or by any other perſon or perſons to his 
uſe and behoof, buy the ſame merchandizes or wares or 
any part or parcel thereof upon a lower price, know- 
ing them to be the ſame wares or merchandizes, that 
he before did ſo bargain and ſel), upon the pains and 
forfeitures hereafter limitted in this eſtatute. 


III. And be it alſo enacted by the ſame authority, 


That no perſon or perſons of what eſtate degree 
quality or condition ſoever he or they be at any time 
after the ſaid laſt day of January next coming by way 
or mean of any corrupt bargain lone eſchange che- 
viſance ſhift intereſt of any wares merchandizes or 
other thing or things whatſoever, or by any other 
corrupt or deceitful way or mean or by any covin 
engin or deceitful way or conveyance ſhall have re- 
ceive accept or take in lucre or gains for the forbear- 
ing or giving day of payment of one whole year of 
and for his or their money or other things, that ſhall 
be due for the ſame wares merchandizes or other 
thing or things above the ſum of ten pound in the 
hundred, and ſo after that rate and not above of and 
for a more or leſs ſum or for a longer or ſhorter time, 


and no more or greater gain or ſum thereupon _ 
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had upon the pains and forfeitures hereafter in this 
act mentioned and contained, 


IV. Axp be it further enacted by the authority 
aforeſaid, That if any perſon or perſons at any time 
after the ſaid laſt day of January do bargain and ſell, 
or lay to mortgage by any way or mean any, manors 
lands tenements or hereditaments to any perſon or 
perſons upon condition of payment or non-payment 
of any ſum or ſums of money to be had paid or made 
at any day certain, or before any ſuch day by him, 
that ſhall ſo bargain ſell or lay to mortgage the ſame 
manors lands tenements or hereditaments, that the 
ſame perſon or perſons, to whom any ſuch manors 
lands tenements or hereditaments ſhall. be ſo bargained 
ſold or laid to mortgage, ſhall not by reaſon, thereof 
have ne take in lucre or gains of the iſſues revenues 
and profits of the ſame manors lands tenenements or 
hereditaments above the ſum of ten pound in the 
hundred for one whole year, and ſo after the rate 
aboveſaid for a more or leſſer ſum or for a longer or 
ſhorter time, and no more nor otherwiſe, upon the 
pains forfeitures and penalties hereafter in this prey 
ſent eſtatute limited and expreſſed, 


V. And be it further enacted by the authority 
aforeſaid, That if any perſon or perſons, of what 
eſtate degree quality or condition ſoever he or they 
be, at any time after the ſaid laſt day of January next 
coming ſhall do any act or acts thing or things con- 
trary to the tenor form and effect of this eſtatute, or 
of any clauſe article or ſentence contained in the 
ſame, that then all and every offender and offenders 
therein or in any part thereof ſhall forfeit and loſe 
for every ſuch offence the treble value of the wares 

merchandizes 
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merchandizes and other thing or things ſo barpained 
ſold exchanged or ſhifted, and the treble value of the 
iſſues and profits of the ſaid manors lands tenements 
and hereditaments ſo had taken or received by rea- 
ſon of any ſuch bargain ſale or mortgage, and alſo 
ſhall have and ſuffer impriſonment of his body and 
make-fine and ranſom at the King's will and pleaſure; 
the moiety of which forfeiture of the ſaid treble va. 
lue ſhall be to the King, and the other moiety to him 
or them, that will ſue for the ſame in any of the 
King's courts by action of debt bill plaint or infor- 
mation, in which action bill plaint or information no 
wager of law eſſoin or protection ſhall be admitted 


or allowed. 


VI. Paovibzp alway and be it enacted by the 
authority aforeſaid, That this act nor any thing 
therein contained ſhall not in any wiſe extend to 
any lawful obligation indorſed with a condition, nor 
to any ſtatute or recogniſance made and to be made 
for the payment of a leſſer ſum, ſo that the ſame ob- 
ligation ſtatute or recogniſance be made for a true 
Juſt and perfect debt, or for the performance of any 
other true covenants made or to be made upon a juſt 
and true intent had between the parties, other than 
in caſes of uſury intereſt corrupt bargains ſhift or 
cheviſance, ne yet ſhall extend to any recovery fine 
feoftment releaſe confirmation or grant made or to be 
made upon condition with a true intent, other than 
to ſuch recoveries fines feoffments releaſes conffrma- 
tions and grants as ſhall be made upon condition ex- 
tending to uſury intereſt corrupt bargains ſhifts or 
cheviſance, any thing in this ſtatute contained, or 
any law ſtatute or ordinance heretofore had uſed or 


made to the contrary notwithſtanding. 
13 Eliz 
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13 Eliz. c. 8. 


An act againſt uſury, _ 


WHEREAS in the parliament holden in the ſeven 
and thirtieth year of the reign of our late ſovereign 
Lord King Henry the eighth of famous memory, 
there was then made and eſtabliſhed one good act for 
the reformation of uſury, by which act the vice of 
uſury was well repreſſed, and ipecially the corrupt 
cheviſance and bargaining by way of ſale of wares, 
and ſhifts of intereſt, And where ſince that time by 
one other act made in the fifth and ſixth years of the 
reign of our late ſovereign Lord King Edward the 
ſixth, the ſaid former act was repealed, and new 


. proviſoes for repreſſing of uſury deviſed and enacted: 


which ſaid latter act hath not done ſo much good 
as was hoped it ſhould, but rather the ſaid vice 
of uſury, and ſpecially by way of ſale of wares and 
ſhifts of intereſt, hath much more exceedingly 
abounded, to the utter undoing of many gentlemen, 
merchants, occupiers, and others, and to the im- 
portable hurt of the common wealth, as well for that 
in the ſaid later act there is no proviſion againſt ſuch 
corrupt ſhifts and ſales of wares, as allo for that there 
is no difference. of pain, forfeiture or puniſhment, 
upon the greater or leſſer exactions and oppreſſions 
by reaſon of loans upon uſury, 


II. Be it therefore enacted, That the ſaid later 
ſtatute made in the fifth and ſixth years of the reign 
of King Edward the fixth, and every branch and 


article of the ſame, from and after the five and 


twentieth day of June next coming, ſhall be utterly 


abrogated, repealed and made void: and that the 
8 | ſaid 
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ſaid late act made in the ſaid ſeven and thirtieth year 
of King Henry the eighth, from and after the ſaid 
five and twentieth day of June next coming ſhall be 
revived, and ſtand in full force, ſtrength and effect. 

III. Anp be it further enakted, That all bonds, 
contracts, and aſſurances collateral or other to be 
made for payment of any principal or money to be 
lent, or covenant to be performed upon or for any 


pſury in lending or doing of any thing againſt the 


ſaid act now revived, upon or by which lone or doing 
there ſhall be reſerved or taken above the rate of 
101. for the hundred for one year, ſhall be utterly 


void. ; 


IV. Aup be it further enacted, That all brokers 
ſolicitors, and drivers of bargains for contracts or 
other doings againſt the ſaid ſtatute now revived, 
whereupon ſhall be reſerved or taken more than after 
the rate of ten pound for the lone of one hundred 
pound for a year, ſhall be to all intents and purpoſes 


judged, puniſhed and uſed as counſellors, attorneys 


or advocates, in any caſe of præmunire. 


V. Anp foraſmuch as all uſury, being forbidden 
by the law of God, is fin and deteſtable: be it en- 
ated, That all uſury, lone, and forbearing of money, 
or giving days for forbearing of money, by way of 
loan, cheviſance, ſhifts, ſale of wares, contracts, or 
other doings whatſoever for gain mentioned in the 
ſaid ſtatute, which is now revived whereupon is not 
reſerved or taken, or covenanted to be reſerved, 


payed, or given to the lender, contracter, ſhifter, 


forbearer, or deliverer, above the ſum of ten pound 


for the lone or forbearing of a hundred pound for 
one 
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one year, or after that rate for a more or leſſer ſum 

or time, ſhall be from the five and twentieth day of 
June next coming, puniſhed in form following ; that 
is to ſay, that every ſuch offender againſt this branch 
of this preſent ſtatute, ſhall forfeit ſo much as ſhall be 
reſerved by way of uſury, above the principal for any 
money ſo to be lent or forborn. All ſuch forfeitures 
to be recovered and employed, as is limited for for- 
feitures by the ſaid former ſtatute now revived, 


VI. Anp be it further enacted, That Juſtices of 


Oyer and Determiner, and Juſtices of aſſiſe in their 


circuits, Juſtices of peace in their ſeſſions, mayors, 
ſheriffs, and bayliffs of cities ſhall alſo have full 
power and authority to enquire, hear and determine 
of all and fingular offences committed againſt the 
ſaid ſtatute now revived, 


VII. AND be it further enacted, That the ſaid 
ſtatute now revived ſhall be moſt largely and ſtrongly 
conſtrued for the repreſſing of uſury and againſt all 
perſons, that ſhall offend againſt the true meaning of 
the ſaid ſtatute by any way or device directly or in- 
directly. 


VIII. Proviped alway, That this ſtatute doth 
not extend, nor ſhall be expounded to extend unto 
any allowances or payments for the finding of or- 
phans, according to the antient rates or cuſtoms of 
the City of London, or any other City where like 
order is for the cuſtody of orphans and their goods, 
a5 15 in the ſaid City of London. 


IX. PRoviped always, and be it further enacted 


by the authority aforeſaid, That if any perſon or per- 
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fons, ſhall from and after the ſaid five and twentieth 


day of June offend contrary to the ſaid ſtatute re- 
vived by this preſent act made in the ſeven and chir- 


tieth year of the reign of the ſaid late King Henry the A 
eighth: that then all and every ſuch offender and 
offenders ſhall and may alſo be puniſhed and correct- 
ed according to the eccleſiaſtical laws heretofore 
made againſt uſury. And that all and every perſon \ 
and perſons offending in uſury, ſhifts, or cheviſance froz 
againſt this preſent act, and not taking or receiving dre, 
but only after the rate of ten pounds in the hundred four 
or under, for a year, ſhall be only puniſhed by the and 
pains and forfeitures provided and appointed by this dure 
act, againſt ſuch as ſhall not take or receive over and chie 
above the rate of ten pounds in the hundred for a dom 
year, and not otherwiſe. This act to continue and to co 
endure for and during the ſpace of five years next abate 
after the end of this preſent Parliament, and from great 
" thence unto the end of the firſt ſeſſion of the Parlia- great 
ment then next enſuing. mone 
of lat 
X. Anp be it further enacted by the authority there. 
aforeſaid, That if this preſent act ſhall not be con- chand 
tinued in the firſt ſeſſion of the Parliament next enſu- both a 
ing the ſaid term of five years, and then in the ſame tranſp! 
ſeflion no other ſtatute or proviſion made againſt miſchi, 
uſury or corrupt cheviſance: that then all and every fame, 
the laws and ſtatutes repealed by this act, ſhall remain ate" 6f 
and be of ſuch like force and effect, as if this preſent for a y 
act had never been had, ne made, allowed 
| enacted 
12 du. and wit 
and tem 
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12 Ann. ft. 2 c. 16, 


An act to reduce the rate of intereſt, 


without any prejudice to Parlia- 
mentary ſecurities. 


WHEREAS the reducing of intereſt to ten, and 
from thence to eight, and thence to ſix in the hun- 
dred, hath from time to time, by experience been 
found very beneficial to the advancement of trade, 
and improvement of lands: and whereas the heavy 
burden of the late long and expenſive war, hath been 
chiefly born by the owners of the land of this king- 
dom, by reaſon whereof they have been neceſſitated 
to contract very large debts, and thereby, and by the 
abatement in the value of their lands, are become 
greatly impoveriſhed: and whereas by reaſon of the 
great intereſt and profit which hath been made of 
money at home, the foreign trade of this nation hath 
of late years been much neglected, and at this time 
there is a great abatement in the value of the mer- 
chandizes, wares, and commodities of this kingdom, 
both at home and in foreign parts, whither they are 
tranſported : and whereas for the redreſs of theſe 
miſchiefs, and the preventing the encreaſe of the 
fame, it is abſolutely neceſſary to reduce the high 
nate of intereſt of ſix pounde in the hundred pounds 
for a year to a nearer proportion with the intereſt 
allowed for money in foreign ſtates; be it therefore 
enacted by the Queen's moſt excellent Majeſty, by 
and with the advice and conſent of the Lords ſpiritual | 
and temporal, and Commons in this preſent Parlia- 
ment aſſembled, and by the authority of the fame, 

M 2 That 
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That no perſon or perſons whatſoever, from and after 
the nine and twentieth day of September, in the 
year of our Lord, one thouſand ſeven hundred and 
fourteen, upon any contract, which ſhall be made 
from and after the ſaid nine and twentieth day of 
September, take, directly or indirectly, for loan of 
any monies, wares, merchandize, or other commo- 
dities whatſoever, above the value of five pounds for 
the forbearance of one hundred pounds for a year, 
and ſo after that rate for a greater or leſſer ſum, or 
for a longer or ſhorter time; and that all bonds, con- 
tracts, and aſſurances whatſoever, made after the 
time aforeſaid, for payment of any principal, or 
money to be lent or covenanted to be petformed 
upon or for any uſury, whereupon or whereby there 
ſhall be reſerved or taken above the rate of five 
pounds in the hundred, as aforeſaid, ſhall be utterly 
void ; and that all and every perſon or perſons what- 
ſoever, which ſhall after the time aforeſaid, upon any 
contract to be made after the ſaid nine and twentieth 
day of September, take, accept and receive, by way 
or means of any corrupt bargain, loan, exchange, 
cheviſance, ſhift, or intereſt of any wares, merchan- 
dize, or other thing or things whatſoever, or by any 
deceitful way or means, or by any covin, engine, or 
deceitful conveyance, for the forbearing or giving 
day of payment for one whole year, of and for their 
money, or other thing, above the ſum of five pounds 
for the forbearing of one hundred pounds for a year, 
and ſo after that rate for a greater or leſſer ſum, or 
for a longer or ſhorter term, ſhall forfeit and loſe for 
every ſuch oflence the treble value of the monies, 
wares, merchandizes, and other things, ſo lent, bar- 


gained, exchanged, or ſhifted. 
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IT. AnD be it further enacted by the authority 
aforeſaid, That all and every ſcrivener and ſcri- 
veners, broker and brokers, ſolicitor and ſolicitors, 
driver and drivers of bargains for contracts, who 
ſhall, after the ſaid nine and twentieth day of Sep- 
tember, take or receive, directly or indirectly, any 
ſum or ſums of money, or other reward or thing for 
brokage, ſoliciting, driving, or procuring the loan, 
or forbearing of any ſum or ſums of money, over and 
above the rate or value of five ſhillings for the loan, 
or forbearing of one hundred pounds for a year, and ſo 
rateably, or above twelve pence, over and above 
the ſtamp-duties, for making or renewing of the 
bond or bill for loan, or forbearing thereof, or for 
any counter-bond or bill concerning the ſame, ſhall 
forfeit for every. ſuch offence twenty pounds, with 
coſts of ſuit, and ſuffer impriſonment for half a year; 
the one moiety of all which forfeitures to be to the 
Queen's moſt excellent Majeſty, her heirs and ſuc- x 
ceſſors, and the other moiety to him or them that 
will ſue for the ſame in the ſame county where the 
ſeveral offences are committed, and not elſewhere, 
by action of debt, bill, plaint or information, in 
which no eſſoin, wager of law, or protection, ſhall 
be allowed. 


M 3. THE 


THE | 
iN 0: 
— 90 „„ 
ACTION 
Limitation of actions for uſury - 124. 
ANNUITY 
The law of uſury evaded by. pur- 
chaſe of life annuities - - - - 


A bond fide purchaſe of an annuity 
or rent-charge at ever ſo cheap 
a rate is not uſurious - - - - 


AUDITA QUERELA 
Will not be allowed, where the 


66. 


ED 


party neglects to plead the uſury 93. 


BANK OF ENGLAND 
May borrow money at higher in- 


tereſt than 5 per cen 


BANKER 


May diſcount bills or notes at 
5 per cent, = = = = = - = 
May take commiſſion exchange 
and other reaſonable expences, 
above legal intereſt - -- 


54+ 


55+ 


THE INDEX. 
BANKRUPT 
If the borrower on an uſurious 
contract become bankrupt, the 


lender cannot prove his debt 
under the commiſſion - =  - 106, 


BILL OF EXCHANGE 
May be avoided for uſury - - 90. 
Whether an uſurious bill, which 
might be avoided in an action 
by an indorſee againſt the drawer, 
may be good againſt the acceptor 


or indorſor. = = '- = - <= 109. 
See BANK ER. 

BOTTOMRY 
nf,, ¾— R * 


In general botttomry and reſponden- 
tia contracts are not uſurious 3, 42. 
Such contracts are under particu- 
lar circumſtances declared by 
ſtatute to be uſurious - = - - 44, 
Where the danger of the ſhips be- 
ing loſt is very trivial, the con- 
tract will be deemed uſurious 73. 
See EAsrT-Ixpirs. EAsT-IxDIA Com- 
PANT. SOUTH-SEA COMPANY. 


BROKER 


THE INDEX. 


BROKER. 


Of an uſurious contract is ſubject 
to a præmun ire 120. 
Is liable to fine and impriſonment 
for taking more than 5 per cent. 
procuration money = = = = - 121. 


CIVIL LAW 


See Compound InTerEsT, Loan, 


COMISSION 


See BANKER, 


COMMON LAW | 
Uſury was prohibited at common 


lay 4. 
How it was puniſhable at com- 

mon law W/ 6. 
The common law againſt uſury 

repealed 6 ob WY 0 Re 1 5. 


See EccLESIASTICAL CouRr. In- 
DICTMENT. Tou. 


COMMUNICATION 


Reſpecting the loan of money "EN 
ſes ſuſpicion of uſury - - 74. 


COMPOUND INTEREST 


Allowed by our law, though not 
by the civil law - -- 36. 


THE INDEX. 
When reſerved as a penalty, the 
party will be relieved in equity 37. 
CONSTRUCTION 
The ſtatutes of uſury are to be 


conſtrued ſtrictly - - - 22. 


CONTRACT ä 
A verbal contra} may be avoided 
for uſury, though no ſecurity is 
given for the money - - - - go, 
CORRUPT AGREEMENT 


Is the foundation of an uſurious 
contra 38. 


COURT 


In what courts the penalties for 
uſury are to be recovered - - 133. 
SeeEccLeSIASTICAL Couxr. ToukN, 


DEVICES 
To evade the la 64. 
Are prohibited by ſtatute - 68. 
DISCOUNT 
See BANK ER. Goops. 


DISTRESS 


The diſtreſſes of the borrower tend 
to make out a bargain to be 
uſuriouss 83. 


Es 


THE INDEX, 


DRY EXCHANGE 


A method of evading the law - 65. 
Prohibited by divers ancient ſtatutes 67. 


EAST-INDIES 


Twelve per cent. allowed there 33. 
Money lent on bottomry, or at 
reſpondentia on Eaſt- India voy- 
ages, to be lent only on the 

ſhips or effects on board - - - 46. 


EAST-INDIA COMPANY 
May advance money on bottomry 45. 


ECCLESIASTICAL COURT 


Had juriſdiction over uſurers at 
common law - - 101 
The Eccleſiaſtical juriſdiction over 
uſurers is ſaved by the ſtatute 
11 Hen.³/ 1 14. 
And by the ſtatute of Eliz. - 15, 119. 


See ORDINARY. 


. EQUITY 
Will relieve againſt an uſurious 
contract, on payment of the 


principal and legal intereſt - - 111. 


See Compound INTEREST. PRICE. 


' ESTOPPEL 
Il! be party is not eſtopped by the 


3 | deed from ſhewing external cir- 
cumſtances, 


| 
; 
; 
q 
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THE INDEX. 


cumſtances, to prove that the 
contract is uſurious, and e contra 86. 


EVIDENCE 

What evidence will ſupport an 
information for uſury - - - 130. 

See PRO. WitNgess. . 


EXCHANGE 


See BANKER, 


EXCOMMUNICATION 


An uſurer 1s liable to excommu- 
Dr 2 120. 


EXECUTOR 


If he pay an uſurious bond, it is a 
devaſtavit againſt creditors - - 106, 


FINE 
May be avoided for uſury - -' 93. 
FORBEARANCE | 
Explained - - - » - - - - = 23. 


FOREIGN CONTRACT 


Carries 1ntereſt according to the 
rate allowed by the laws of the 
country, where 1t is made - 32, 57. 

See EasT-InNDies, WesT-InDits. 
IxrLAxp. 


FOR- 


THE INDEX. 


FORFEITURE 


Uſurers forfeit treble the value of 

the principal 116, 117. 
They ſometimes forfeit the intereſt ib. 
The treble forfeiture is not incur- 

red, till the uſurious intereſt is 

receive! 117. 
The pecuniary forfeitures go to 

the King and the informer - - 123, 
How the forfeitures are to be re- 

covered - - - 123. 
The King may diſcharge the uſurer 

from the whole penalty, before 

an action brought by an in- 

former, but not afterwards 134. 
See Cour. 


FORM 


Of the ſecurity may contribute 
towards making the contract 
uſuriou «„ 84 

See INFORMATION, 


FRENCH LAW 


Was ſevere againſt uſurers - - 5, 


GAMING 


The ſtatutes of gaming are in ſome 


reſpects ſimilar to thoſe of uſury, 
and 


THE INDEX. 


and afford ground for argument 

on the ſtatutes of uſury 107, 108, 109, 
Diverſity between the ſtatutes of 
gaming and of uſury - - - 90. 


I 


GOODS 


The law of uſury evaded by ſale 
of good 65. 
The ſale and repurchaſe of 854. | 
prohibited by ſtatute = - - - 67, 
The ſale of goods on credit at an 
exorbitant price uſurious = - 77, 
It is uſurious in diſcounting a bill 
to give goods in part, which are 
charged beyond their value 78. 


HAZ ARD 
Where the principal is hazarded 
the contract is is not uſurious 38. 
Unleſs the hazard be merely co- 
lorable to evade the law - 6. 
The lightneſs of the hazard may 
prove it to be colorable to evade 


the l 70. 
As that a perſon ſhall die within 
a few months - - - - - = - 70. 


The danger of the borrowers in- 
ſolvency is not ſuch a hazard, 
as will juſtify the taking of 

extraordinary intereſt - - 47. 
In 


THE INDEX. 
In all caſes where only the intereſt 
is put in hazard, the contract 
is uſuriouns 52. 
See BOTTOMRY, 


IMPRISONMENT 
See BRoR ER. PUNISHMENT. : 


INDICTMENT 


Uſurers were indicted at common 
law -- -. a > $8: 

Does not lie for the penalties for 
uſury - - - - - = 123. 


INFORMATION 


Form of an information for uſury 126. 
The K. B. will not grant an in- 

formation - - - - 124. 
See Acriox. EvyiDENCE, 


INFORMER | 
See FORFEITURE. 


INTEREST 
Defined - - = = = 29. 
Moderate intereſt not prohibited by 
ſcripture, or by the natural law 3. 
To make a contra& uſurious the 
legal rate of intereſt muſt be 
exceeded - 30% 


% „ es WW wo 


THE INDEX. 


All intereſt was forbidden by our 
law till the time of Hen. 8 - - gr. 

- * The rate of intereſt was fixed by 

the ſtat. of Hen. 8 at 10 per cent. 

and fince N reduced to 


6 per cen ib. 
More than g per cent. 5 allowed 
in ſome caſe -  - <- =» 32, 


When intereſt is reduced 5 ſtatute 
a contract made before carries 
the rate of intereſt allowed at the 
time the contract was made - 35, 
A contract may be uſurious, 
though the intereſt does not 
conſiſt of money - - - - - 48, 
If the payment of it is at the op- 
tion of the borrower, it does not 
make the contract uſurious - - 48, 
If reſerved half yearly or quarterly, 
it does not make a contract 


uſurious - - -- - - - 33. 
Secus, if deducted out of the prin- 
cipal - - - - - = =» = = = » 54. 


See CoMpoUN D InTEREST. FoRr Ei- 
TURE. Loan. ROMAN Law. 
PenaLTY. © | 


IRELAND 


Six per cent. is allowed for money 


lent on lands in Jreland - - - 34 
ISSUE 


THE INDEX: 


ISSUE 
To be tried where the uſury is 


ſuppoſed to be committed 92. 


JUDGMENT 


Is not a contract or aſſurance within 


the ſtatutes of uſury - - 93. 
Yet it may be ſet aſide on à motion 


to vacate the judgment in the C. P. 
or K. B. but not in the-Exchequer 95. 


JURY 


To decide upon an uſurious con- 
trattt == oc 87. 


JUSTICES OF THE PEACE 


When they have a in 
caſes of uſury - - - 134. 


KING 
See FORFEITURE, © 


LEASE 


Leaſe by the lender to the borrower 
at an unreaſonable rent, a me- 


. thod of evading the law - - - 67. 
LIMITATION 


See AcT10N. 
LOAN . 


Defined and its nature explained 23. 
N Is 


THE IND Ex. 


Is neceſſary to make a contract 
uſurious - - 29. 
Antiquity of loans at intereſt - - 2. 

Diſtinction of loans in the civil 
laß, = - = 25, 

The ſame diſtinctions applicable 
to our ln 26. 


MANIFEST USURY 


See WIII. 


MISTAKE 


Where more than legal intereſt is 
reſerved by miſtake of the ſcri- 
vener, it does not make the 
contract uſurious - - - » 59. 

Unleſs the party has notice of the 
miſtake before he advances his 
money = = 61, 


MORTGAGE 
An uſurious mortgage is void - 91. 


NOTICE 


A ſecurity given to a perſon hav- 
ing n9 notice of the uſury, and to 


whom the lender is indebted in fo 
much, ſhall not be avoided for 


THE INDEX. 
Secus if no debt had been due before 100. 
If an uſurious ſecurity be aſſigned | 
for a valuable conſideration, and 


without notice of the uſury, the 
ſecurity is not corroborated - - 106. 


ORDINARY 
Is impowered to compel the uſuter 


to make reſtitution - »- »« - - 13. 
See ECCLESIASTICAL COURT, 


„ PARTNERSHIP 


Advancing money on a pretended 
partnerſhip a device to evade 
the ſtatutes - - = = = = - - - 66, 
See TRADE. 


PAWNBROKERS 


Allowed to take more than 5 per 
cent. intereſt » = => = < = 36, 


PENALTY 
Difference between interęſt and a 


penalty - = = = = = = ---- - 49. 
See ComeounD INTEREST, CovuRT. 


FoRFEITURE. 


PERSON 


Between what perſons uſurious 


contracts are void « = - 10g. 
N 2 PLEA 


Ti 
= 
8 
1 
G i 
* 
'Þ 
. 
N 
h 
g 4 
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PLES >: 5+ 


Non eſt faftum cannot be pleaded 
to an uſurious deed - - - - - gr: 
In a plea of uſury the corrupt 


agreement muſt be particularly 
ſet fort! 


If the ſtatute of uſury is not plea- 
ded, or is miſpleaded, the ſe- 
curity will be held good - - 92, 


See Aubrra QuUERELA. SCIRE ' 
Faclas, 


PLEDGE . 


The uſurer may be compelled by 
action to redeliver a pledge for 
ſecuring the money, on payment 


of the principal and legal in- 
tereſt - = <= - - 110, 111. 


POST OBIT 


Is not uſurious - - 39. 


92; 


PRAMUNIRE 


See BROKER, 


PRICE 


Inadequacy of price on a purchaſe 
is a ground for ſuſpecting uſury 75. 
When inadequacy of price will be 
a foundation for relief in equity 76, 
Exorbitance 


P 


| THE INDEX. 
Exorbitance of price in a ſale on 
credit affords ſuſpicion of uſury 77. 


PROMISSORY NOTE 


r 


voii 91. 
See BANKER, 
PROOF 


Difficulty in proving uſury - - 68. 
Circumſtances relied on as proof 6g. 
See EvIDENCE. WITNESS. | 


PUNISHMENT 


Of uſurers by ancient laws - - 65 

Reaſons for the ſeverity of pu- 
niſhment - - - 7. 

Uſurers might diſcharge them- 
ſelves from puniſhment by pe- 


niten dee 9. 
Uſurers may be fined and im- 
priſoned - - - 116, 120, 


See BRokER. Common Law. Ec- 
CLESIASTICAL CouRT, FOR- 
FEITURE. 


PURCHASE 
A bond fide purchaſe at ever ſo in- 
adequate a price is not uſurious 75, 


N 3 RE- 


RECOGNIZANCE 


An uſurious recognizance may be 
5 —__ >... 93. 


RECOVERY - 
A common recovery may be avoid- 
ed for uſu --W 93. 
RELIEF | 
Ses Equity, 


RENT-CHARGE 
See ANNUITY, 


REPURCHASE 
Powers of repurchaſe afford fur: 
Picion of uſury - - = = = = = 81, 


RESPONDENTIA | 
See Borroux vy. EasT-INDIES. 


1 ROMAN LAw 
Puniſhed uſury more rigorouſly 


than theft 5. 
What rate of intereſt was allowed 


by the Roman law - 30. 


SALE 
See Goovs. 


SCIRE FACIAS 
Uſury cannot be pleaded to a ſcire 


THE INDEX. 


SOUTH SEA COMPANY © 
May borrow money at higher in- 


tereſt than 5 per cen: 32. 
May lend money on bottomry 46. 
STATUTE > 


May be avoided for uſury - 93. 


STATUTES REFERRED TO 


Of Merton 20 Hen. 3 c. 5 
Uſury not to run againſt minors 10, 


Of Wales 12 k dw. 1 
Shews that uſurers were amenable - 


to the ſheriffs tourn - - - - 9. 


15 Edw. 3 flat. 1 c. 5 
Gives the King conuſance of de- 
ceaſed uſurers, and impowers 
the ordinary to compel them to 
make reſtitution - - - - - - - 12; 


15 Edw. 3 flat. 2 
Repeals the before · mentioned ſta- 
tute of Edwu - - - = - - - 13. 
3 Hen. 7 c. 5 and 6 
Impoſes penalties on uſurers and 
brokerrss — 13. 


11 Hen. 7 c. 8 
Impoſes penalties on uſurers - - 13. 
Reſerves the eccleſiaſtical juriſ- | 
diction - -- === = 14. 
N 4 37 Hen, 


THE INDEX. 

37 Hen. 8 c. 9 | 
Repeals all former laws of uſury 15; 
Prohivms en excceding 10 per 


nũ.. d 20. 
5 and 6 4 6 ſtat. 2 
Repeals th Karute | of Hen. 8 
note „ - - 15, 31. 
13 Eliz. c. 8 


Revives the ſtatute of Hen. 8 c. 9 18, 31; 
Saves the eccleſiaſtical juriſdiction 15, 
Makes void the uſurious ſecurity 89, 


31 Eliz. c. 5 
Limits the time for bringing ac- 
tions on penal ſtatutes - - - - 124 
21 Jac. 1 c. 17 
12 Car. 2 c. 13 
12 Ann ſtat. 2 c. 16 
Gradually reduce intereſt to 5 per 
cen 21, 31. 
Make void the uſurious ſecurity 90, 
Subject the uſurers to a penalty of 
treble the value of the principal 117. 
Subject the broker to fine and 
impriſonment for taking above 
55. procuration money for 100. 121. 
3 Geo. 1 c. 8 ſe. 39 
Allows the Bank of England to 
borrow money at more than the 
vſual rate of intereſt - - - - - 32. 


THE INDEX. 
3 Geo. 1 c. 9 ett. 16 
Enables the South Sea Company to 


borrow money at more than the 


uſual rate of intereſt - - - - - 
6 Geo. 1 c. 18 


Impowers the king to erect two 


corporations for aſſurances on 
ſhips, and lending money on 
bottomry = - = - - — —— 
Reſtrains other corporations and 


ſocieties from ſo doing = - » » 


19 Geo. 2 c. 37 
Money lent on bottomry or at re- 
ſpondentia on Eaſt-India voyages 
to be lent only on the ſhips or 
effects on board - -- 

13 Geo. 3 c. 63 /e. 20 

Fixes the rate of intereſt in the 
Eaſt-Indies at 12 per cent. 

14 Geo. 3 c. 79 
Allows 6 per cent. for money lent 
on lands in Ireland or the Weft- 
Indie Is we 


17 Geo. 3 c. 26 
Allows brokers to take 105. pro- 
curation money for every 1001. 
advanced as the conſideration 


32, 


44. 


ib. 


33. 


34 


for an annuity « - 121. 


36 Geo, 


THE INDEX, 
36 Geo. 3 c. 87 
Fixes the rate of intereſt to be 
taken by pawnbrokers - - 36. 


STOCK . 
Lending ſtock a method of evad- 
ing the law - - 66. 
When ſtock 'is lent, and intereſt 
is to be paid for more than the 
market price of it, it is uſury 80, 
Otherwiſe if ſtock is taken at a fair 
price, and ſuch intereſt. is to be 
paid as the ſtock would have 
produced « = <=» - 81. 


SUBSEQUENT ACTS 


Of the parties may be evidence of 
the intention of the ufurer - - 85, 


SURETY 
A ſecurity for indemnifying a 
ſurety for joining in another 
ſecurity is good, though the 


original ſecurity is uſurious - 100. 


Unleſs the ſurety was privy to 
the uſury, and neglected to 
plead it in bar to the original 
ſecurity - « = = = = = = = = = 101. 


V( 


TOURN 


At common law uſurers were 
amenable to the ſheriff's tourn . 


TRADE 


It is not uſurious to lend money 

in trade, though the profits 
exceed legal intereſt - - 47. 

Except where the lender is not to 


be ſubject to the loſſes of the trade ib. 


See PARTNERSHIP, 


' TREBLE VALUE 


See FORFEITURE, 


USURY 
Defined 1. 
Its etymology - - - - - - + - 1b. 


Prohibited at common la - - 4. 
And by ancient ſtatutes - - - . 
Ancient laws repealed = = - - - I5. 


Nothing uſurious but what is pro- 
hibited by ſtatute = - - - - 


See ManiresT USURY. 


VENUE 


Where the venue is to be laid in 
an action for uſury - - - - - 128. 


VOID 


Where there are two different ſe- 
curities, one for the principal, 
and 


2 
TRE INDEX. 
and the other for the intereſt, 
both are void = - - - 97 
A ſecurity taken in another per- 

ſon's name is void - - - - 1h. 
A ſecurity originally valid cannot 
be avoided by a ſubſequent uſu- 4 
rious contract - = - - ,- » 10h, 
Nor can a void ſecurity be after-, 
| wards made good 10g. 
Whether 1aking uſurious intereſt - 
will make a contract void, un- 


8 | leſs it be in purfuance of a prior 
i | contra En 103. 
| 0 WEST-INx DES ee 
| | Six per cent. allowed in the plan- 
| tations there, where the ſecurity 
| is made here 34. 
n | 
Manifeſt uſurers cannot make wills 119. 
WITNESS 


The borrower is not in general 
allowed to be a witneſs againſt - 
the uſurer - - - 131. 

Unleſs he has repaid the money - i, 

Whether he is allowed to prove 
the repayment of the money - 132. 


